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CONSTRUCTION MANAGER AT RISK AGREEMENT

This Construction Manager at Risk Agreement (this "Agreement™ is made by and between the City
of Glendale, an Arizona municipal corporation ("City"), and Achen-Gardner Construction, LLC

(AGC),

an Arizona Limited Liability Company corporation, authorized to do business in the State of

Arizona ("CMAR"),

A

RECITALS

City is undettaking the design and construction of a public works project, as described in.
detail in Exhibit A, to Dbenefit its citizens and visitors and the repion gencrally (the
"Project™.

City has engaged Wilson Engineers, LLC to prepare design, programs, budgets, and other
ctiteria for the project {the "Design Documents”).

CMAR’s Statement of Qualifications (“SOQ”) was submitted in response to the City’s
Request for Qualifications dated March 2014, CMAR was selected by a qualification-based
process in accordance with Tite 34 of the Arizona Revised Statutes.

City will engage CMAR under the terms of this Agreement to manage and be responsible for
the umely and propet construction and commissioning of the fully completed and functional
Project (the “Work™).

AGREEMENT

City, subject to the terms and conditions of this Agreement, hereby engages CMAR to construct the

Project.
follows:

1.

CMAR accepts this engagement as provided hetein. Therefore, City and CMAR agree as

Definitions. For the purposes of this Contract, the following words and terms shall
have the respective meanings sct forth below, All other words shall be given their
ordinary and commeon usage, unless othetwise noted.

4. "Change Ditective" means a written directive issued by City specifying the
required Change, together with City's determination of the corresponding
adjustment (if any) in the Contract Sum and/or Contract Times.

b. "Change Order” means a written amendment to this Agreement, executed on
behalf of City and CMAR that specifies the Change, and the adjustment to the
Contract Sum and/or Contract Times.

c. "Construction Documents" means those stamped and sealed documents
containing all of the elements required in this Agreement and prepared by a
registered design professional in connection with the Work that have been accepted
by both CMAR and City and approved and released for construction by the
applicable govertiimental permitting authorites.

d. "Construction Materials” means ali fixtures, materials, and supplies provided for
incorporation 1n the Project.
e "Project Documents" includc:
(A) this Agtreement and any amendments,
(1) Design Documents,
(&) Construction Documents,
L any Change Orders, Change Directives, or Pield Orders,

(E) Notice to Proceed,
{ Project related specifications and drawings,




G) permits,

H) FFE Procurement Schedules,
(D provisions of the required bonds and insurance policies, and
)] other documents identified in Exhibit A.

"Construction Services" means all procurcment and construction services of
every kind and description, including all construction scrvices, expertise, labor,
materials, equipment, tools, utlities, supervision, coordination, scheduling,
permitting, shop drawings, transportation, insurance, testing, inspection,
procurement, installation and other facilities and services of every kind and
description, and calculations incidental and required in connection therewith and as
further desctibed in Exhibit A

“Excusable Delay” means a dclay that the City determines has or will cause the
Project Schedule not to be met as a result of an event that is not attributable in any
manner to CMAR’s actions ot inactions, or attributable in any manner ro the actions
or inactions of any entity under CMAR’s control or direction, and cannot be
avoided or miligated by CMAR’s best efforts. A Force Majeure, as defined in
Section 6.7 herein, would constitute an Excusable Delay.

"FFE" means the furniture, fixturcs, and moveable equipment and other items of
Work that are required for the completed Project. City may distinguish between
furniture, fixtures, and moveable equipment that will be provided by City outside
CMAR’s scope and that which CMAR will provide as a part of this Agreement.

"Final Completion" means the date when all of the following have occurred:

{A) All punch list items have been completed to the satisfaction of the
governmental permitting authority,

(B) A permanent certificate of occupancy has been secuted,

(o) The Architect of Record has accepted the Project and submitted the

propetty Certificate of Final Completion to City; and
)] City has accepted the Project.

"Hazardous Substance” means any element, compound, mixture, solution,
particle or substance which is or may become dangerous, or harmful to the health
and welfare of life or the physical environment if not used, stored or disposed of in
accordance with applicable law, such as, but not limited to, explosives, peteoleum
products, radioactive materials, hazardous wastes, toxic substances and related
matetials, and including without Jimitation: (1) any substance ot material included
within the defmitions of "hazardous substances,” "hazardous wastes," "special
wastes,” "regulated substances,” "Hazardous Substances,” "toxic substances,”
"hazardous pollutants” or "toxic pollutants” in any of the Resource Conservation
and Recovery Act, 42 U.S.C. § 9601, the Comprehensive Environmental Response,
Compensation and Liability Acc of 1980, 42 U.S.C. 6901, the Toxic Substances
Control Act, the Clean Air Act and/or the Clean Water Act, as the foregoing may
be amended from time to time, or any regulations promulgated thereunder, and any
analogous state, local or other governmental laws, rules or regulatons; (2) any
"PCBs" or "PCB items,"” as defined in 40 CFR § 761.3; and (3) any "asbestos," as
defined in 40 CFR § 763.63.

"Subcontractor' means any person ot entity, including materialmen, that has 2
direct contract with CMAR to furnish any element of the Work. The prime
contractor of CMAR is not a subcontractor,




m.

"Substantial Completion" of the Work means the date when all of the following
have occurred:

(A) ‘The Work is approved by City and deemed by the City to be substantially
complete;
B) The applicable permitting authorities have each issued its respective wtitten

approval(s) of the Work as being sufficiently complete so that it may
lawfully be occupied by City for City's intended use;

(! The Architect of Record has accepted the Project and subrnicted (he
property Cetlificate of Substantial Completion to City certifying that the
work is substantally complere; and

(D) Subject only to specified punch list 1tems.

"Supplier” means any entity, except the CMAR and a direct Subcontractor of the
CMAR, that is contracted to furnish any labor, equipment, professional services,
Construction Materials or other goods or services to accomplish or complete the
Wortk required in this Agreement.

"Vendot" means a Subcontractor or Supplier who sells, but does not attach or
install Construction Materials that are not specially manufactured or fabricated for
the Project.

"Withholding" mecans the amount of cach Progress Payment, Final Payment, or
other amount otherwise payable to CMAR will he reduced for the reasons provided
in this Apreement,

“Work” means that activity requited for the timely, cost-effective, and proper
design, engineering, construction, implementation and commission of the Project.
Work includes, and is the result of, CMAR performing, furnishing, and
incorporating as necessary all labor, materials, and equipment into the construction
of the Project, 2nd CMAR performing, furnishing, or making provision for the
services and documents required by this Agreement, including and Project
documents, which are incorporated hereto by reference.

"Work Product" means the documents generated by CMAR and its Supplier(s),
including, but not limited to, alt preliminary and completed evaluations, programs,
reports, drawings, plans, operatinnal documents or other work product in any media
or form that CMAR and its Supplier(s) generate, or arrange for, in connection with
the Project, together with the design of the buildings and structures embodied
within them, and all items and matters included within the definition of
"architectutal work™" as provided in 17 U.S.C. § 101.

Construction Services.

21

CMAR Obligation.

(A) CMAR will furnish all Construction Services, including those further
described in Exhibit A, that are necessary for the Project’s timely and
. propet construction, completion, and use by Ciry.

{B) Construction Services includes the completion of every improvement
depicted, required by or reasonahly inferable from any portion of the
Project Documents.

Representatives and Key Personnel.




31

3.2

3.3

CMAR Representative.

(A)

B)

Responsibilities CMAR's Representative is authorized to act on CMAR’s
behalf and may not be discharged, replaced or have diminished
responsibilities on the Project without City's prior consent, which may not
be unreasonably withheld.

Address. CMAR’s Representative address for Notice, as required m this
Agreetment, is:

Daniel J. Spitza, P.E.
Achen-Gardner Construction, LILC
530 8. 79t Street

Chandler, AZ 85226

City’s Representative.

(A)

®)

(©)

Designation of City Representative. City's Representative 1s authorized to
act on City’s behalf, whose address for Notice, as required in this
Agreement, is:

Bill Passmore

Principal Engineer

City of Glendale

5850 W. Glendale Avenue, Suite 315
Glendale, Arizona 85301

With required copies to:

City Attorney

City of Glendale

City Attorney's Office

5850 W. Glendale Avenue, Suite 450
Glendale, Avizona 85301

Concurrent Notices.

(1) Except to the extent otherwise directed to CMAR in writing, all
Notices ta City's Representative must be given concurrently to the
Project Coordinator and City Attorney.

(2) Nolices are not considered received by City's Represcitative until
the thme that it has also been recctved by the Project Coordinator
and City Attorney.

Construction  Administration  Project  Manager. The Construction
Administration representative (the "Project Manager™ with authority to act

for the Construction Administration Firm for the Project whose
information for Notices is:

Stephen M. Todd, . E.

Witson Engineers, 1.1.C

9633 S. 48% Street, Suite 290

Phoenix, AZ 85044

Email: stevetodd@wilson engineers.com

Key Personnel.




4.1

4.2

(A) Employment of Key Personnel. CMAR and its Subcontractors will employ
key personnel in connection with the Work, in categories of pessons
identified in Exhibit B (collectively, "Key Personnel”} and each of whom
will be acceptable to and approved by City.

(B} Approval of Key Personnel.

(1) All personnel listed in CMAR’s SOQ will be assigned to the Project
and will be dedicated to petforming wotk on the Project at not less
than the frequency or amount of time identified in the SOQ.

2 Prior to the commencement of the Work, CMAR must deliver to
Ciry a written proposal identifying the names, duties and utles, and
attaching the resumes of each person who CMAR proposes as the
Key Personinel.

(3 Except for those Key Personnel identified in the SOQ, City will
have the right to disapprove CMAR's choice of any Key Personnel,
provided City does so by giving written notice to CMAR.

() If City dmapproves any of CMAR's proposed Key Personnel,
CMAR must provide City with the name and qualifications of
proposed alternates and the procedure will continue until a
complement of Key 'ersonnel who meet with City's approval is
selected.

(5) Each Key Personnel will remain assigned two the Project throughout
the Project’s duration; and

{6) As long as each Key Personnel remains cmployed by CMAR or its
Subcontractors, he or she must not be discharged, reassigned,
reptaced, or have his or her responsibility diminished without City's
prior written consent.

Documents.

CMAR Documents. CMAR represents that it has carefully examined, has had the
oppottunity to object to, and had the opportunity to obrain limitations to the
Solicitation during the RF(Q process, and fully undetstands this Agreement,
including CMAR Documents and all other items, conditions, and things that may
affect the performance of its obligations. Such ttems or conditions may include, but
are not limited to, the nature or local field conditions of the Project Site that ate
observable to CMAR without intrusive inspection, or are documented in any
environmental reports, surveys and other information regarding the Site that City
has furnished to CMAR.

Design Documents.  City will furnish the Design Documents with the
understanding that CMAR may rely upon it to the extent CMAR's reliance is
teasonable.

(A) CMAR must consider the Design Documents in agreeing to the
Guaranteed Maximum Price (as required by Section 5 of this Agreement).

B CMAR hereby waives all claims, demands or requirements for extras or
changes to the Work or the Guaranteed Mazitmum Price based on facts
related to the Site that were discoverable by CMAR paior to the Effective
Date of this Apreement.




4.3 Work Product Formatting. Any drawings created by CMAR, its Subcontractors,
or its Supplier(s) will be generated and furnished to City in hardcopy and in freely
modifiable AutoCAD formar, as City may reasonably request.

44 Intellectual Property Rights Assignment. CMAR hereby irrevacably conveys
and assigns to City the exclusive Qwnership of, and copyright in, any Work Product
that 15 generated by CMAR, its Subcontractors, and its Supplier(s) in connection
with the Project, together with all copyright renewals and extensions and the right to
reproduce, publish, modify, and create and publish derivative wotks from the Work
Product.

(A

©

Usc of [ntellectual Property. CMAR warrants that it, its Subcontractors,
and its Supplier(s) will not utilize any of the Work Product in connection
with any ather project without City’s prior writter consent, which may not
be unreasonably withheld but which may be denied to the extent the
requested use is for the other project and involves any unique or signature
elements of the Project.

Non Infringement. CMAR further warrants to City that all Work Product
generated or arranged for by CMAR, its Subcontractors, and its Supplier(s)
in connection with the Project, and CMAR's conveyance and assighment to
City of the ownership of, and copyrights in, the Work Product and/or
copyrights in them, as provided in this section, will not infringe on the
copyrights or another party’s contractual or proprietary interests.

CMAR. will include provisions equivalent to the provision(s) contained in
this Section 4 of this Agreement in cach of CMAR's subcontracts and third
party agreements with its Suppliets.

Guaranteed Maximum Price. The maximum amount for completion of the Work as
tequired by the Design Documents will be the Guaranteed Maximum Price (“GMP”).

51 GMP Elements. The GMP will Incorporate into one amount:

A

B)

©

D)
(E)
&
(G)
(H)
(0

0
K)

All CMAR's direct and indirect costs and expenses incurred in connection
with the Work, whether at the home office, Site, ot elsewhere;

The cost of all construction, consttuction materials, engineering services,
architectural services, geotechnical scrvices, transportation costs, labor,
supples, services, equipment and other clements necessaty for the Project’s
proper and timely completion;

All profit, home office overhead, job site overhead, wages, salaries and
fringe benefits paid to supervisory and other employees and representatives;

Job trailer rental, utilitics, tclephone, and other related expenses;
Printing;

Long distance charges;,

Deliveries;

Transportation;

Insurance, as allowed in Section 31 of this Agrecment;

Bonds, as allowed in Section 31 of this Agteement;

All building permit costs and fees required by any federal, state or local
governmental entity;




5.2

5.3

54

5.5

(L) All federal, state and local taxes imposed on labot, construction materials,
equipment and setvices furnished, including transaction privilege, excise,
sales, use, personal property and similar taxes, as allowed in Section 7.4 of
this Agreement; and

(M) All other general and administrative expenses incurred in connection with
the Work.

Insurance and Bond Premiums. CMAR's Rennbursable Construction Insurance
and Bond Premiums are the amounts equal to the premiums CMAR is required to
pay to secure:

(A) The Builder's Risk Policy that CMAR is required to furnish with City's
approval as provided in this Agreement;

(B) The liability insurance CMAR and its Supplier(s) are required to furnish
under the provisions of Exhibit E in connection with the Construction
Services; and

< CMAR's statutory payment and performance bonds as provided in Section
31.3 of this Agreement, if the premium has heen included in the GMP
Schedule approved in writing by City.

Contingencies. Any line item identfied in the GMP Schedule as a contingency
("Contingency"™) belongs solely to City, and may not be drawn upon or reallocated
by CMAR without City and Project Coordinator’s priot written approval.

(A) Diraws Including a Contingency. CMAR must include with each monthly
Application for Progress Payment an itemization of each draw from the
Conlingency (by date, payee, purpose and amount of cach transfer ot
payment) made during the Billing Month, together with a copy of City's
written approval for the draw.

B Required Designation of Contingency.  Unless the GMP Schedule
conspicuously designates a line item as a “contingency,” the GMP does not

include any contingency amount of any kind or nature.

Allowance, There are no line itern costs identified as allowances in the GMP
Schedule ("Allowance Item™. Accordingly, the GMP may only be increased or
decreased by a written amendment to this Agreement, signed by both of the Parties.

FFE. FFE not specified in the Construction Documents will be procured in
accordance with the FFE Procurement Schedules to be developed by CMAR
subject to CMAR and City’s mutual agreement.

(A) FFE Warranty. CMAR warrants to City that:

(1) Construction materials and equipment and FFE furnished under
this Agreement will be of good quality and new unless otherwise
required ot permitted by the Construction Documents and the
FFE Procurement Schedules;

(2) The construction will be {tee from faults and defects; and

(3 The construction and FFE will conform to this Agreement’s
requirements, the Construction Documents, and the FIE
Procurement Schedules,

(B) Correction _of Nonconforming FFE.  Construction and FFE not
conforming to these requirements, including substitutions not propetly




5.6

5.7

5.8

approved by City, must be corrected in accordance with Section 22 and 23
of this Agreement.

(o) "FFE Procurement Schedules” means the interior design drawings and
listings of specific FFE to be purchased for the Project.

CMAR Risk. CMAR bears the sole risk that any element of cost, overhead, or
profit might cause the Guaranteed Maximum Price to be exceeded. If the GMP is
exceeded, the City is not liable for such additional cost or expense unless the City to
such a change in an amendment to this Agreement signed by both of the Parties.

GMP Savings. If, upon the Work’s Final Completion, the Contract Sum is less
than an amount equal to the GMP, the resulting amount will belong solely to City.

GMP Schedule. The GMP is appottioned among the Work’s various elements as
provided in Exhibit C (the "GMP Schedule"). Exhibit C may be used by City as a
basis for evaluating CMAR's Applications for Progress Payment. To the extent
there is any inconsistency between any of the provisions in Exhibit C, and any of
this Agreement’s provisions, this Agreement’s provisions goverm.

Schedules.

6.1

6.2
6.3

Commencement Date. The date of City’s written notice to proceed ("Notice to
Proceed") will be the Construction Setvices commencement date.

(A) City will not issue a Notice to Proceed until City has approved the
applicable Construction Documents, and all necessary Permits have been
issued.

B) CMAR must not commence any Construction Services at the Site until City
has issued a written Notice to Proceed.

Time of the Essence. Time is of the essence in completing the Project.

Project Schedule, CMAR must prosecute the Work in a logical and efficient
manner in accordance with City’s project schedule ("Project Schedule™}, attached as

Exhibit D.

A Initial Project Schedule. Within 15 days of the execution of this
Agreement, CMAR must submit an initial Project Schedule, which will
include the following:

{1) Times (number of days or dates) for starting and completing the
various stages of the Work, including milestones as specified in
CMAR Documents;

2 A Schedule of Values; and
(3 Construcdon Management Plan (“CMI”).
(a) CMAR’s CMP will include:

) Project milestone dates and the Project Schedule,
including the broad sequencing of the
construction of the Project;

(it) Investigatdons, if any, to be undertaken to

ascertain subsurface conditions and physical

- conditions of existing surface and subsurface
facilities, including underground utilities;




(B)

(11}

(vii)
()
)

[nvestipations, if any, to be undertaken to
ascettain  subsurface conditions and  physical
condiions of existing surface and subsurface
facilities, including underground utilities;

Alternate strategies for fast tracking and/or
phasing the construction;

Number of separate sub-agreements to be
awarded to Subcontractors and Suppliers for the
Project construction;

Permiting strategy;

Safety and training programs;
Construction quality control;
Comimissioning program;

Cost estimate and basis of the model; and

A matrix summarizing each Project Team
member’s tesponsibilities and roles.

(b} During the course of performance of the Work on this
TProject, CMR will add detail to its previous version of the
CMP to keep it current throughout the construction phase
and to take into account:

@
(1)

(1)

(iv)

{¥)

(v9)

(vi)

Revisions in Drawings and Specifications;

CMR's  examination of the results of any
additional investigatory reports of subsurface
conditions, drawings of physical condinons of
existing surface and subsurface facilities and
documents  depicting  underground  utlites
placement and physical  condition,  whether
obtained by City, Design Professional or CMR;

Unresolved permitting issues, and significant
issues, if any, pertaining to the acquisition of land
and rght of way;

Fast-tracking, if any, of the construction, or other
chosen construction delivery methads;

Requisite number of separate bidding documents
to be advertsed;

Status of the procurement of long-lead tme
equipment (if any) and/or materials; and

l'unding issues identifted by City.

Adherence to Project Schedule. CMAR must adhere to the major

milestone dates of the Project Schedule at all dmes during the Worlk, unless
it has received City's prior written approval for a deviation from ot
maodification to the major milestone dates of the Project Schedule. CMAR
must not depare from the major milestone dates of the Project Schedule
without prior consultation with and approval from City.




©

)

Project Schedule Revision. The Project Schedule must be revised at least
monthly, or at mote frequent intervals as required by the conditions of the
Work and Project, but each Project Schedule revision must allow for
expeditious and practicable execution of the Work consistent with the
Contract Times.

(1) The monthly revision will be a condition precedent to any payment
otherwise due to CMAR,

2 Each revised Project Schedule must be prepared in sufficient detail
to demonstrate for each clement of the waork its dming, duration,
and sequence, all integrated to show a logical order and reasonable
critical path consistent with the Substantial Completion and Final
Completion Dates.

(a) The revised Project Schedule may take into account an
approptiatc  number of weather declays reasonably
anticipatable based on expertence i the area, but not less
than one day per month.

(b) Fach tevised Project Schedule must inclnde activities and
logic for mitigating the cost and time impact of any
anticipated or potential delavs to any critical path elements
that CMAR wishes City to consider an Excusable Delay.

Weekly Progress Meeting. From the Effective Date until Final Compledon,
CMAR will meer with Ciry every week {or more or less frequenty, as
requested by City or CMAR) to review the Work’s progress.

1 In advance of each such meeting, CMAR must provide City a
written progress repoet in the formar and detad as provided in
Exhibit D (each 2 “Progress Report™).

(a) The Progress report will identify:

@ Whether the Wotk is on schedule in accordance
with the Project Schedule; ot

(i) Whether there ate anticipated or potential delays
to any critical path elements in the Work’s
construction,  then CMAR  must include an
analysis identifying CMAR’s plan for making up or
mitigating the delay.

{b) Unless a delay is identified in the Progress Report,
CMAR’s Progress Report will be its certification that it has
not incurred any delays to the critical path elements at least
to the extent that a causc for the delay can then be
reasonably identified.

2 Unless the delay is an Fxcusable Delay, CMAR must take all
actions, al its expense, including working overtime and hiring
additional personnel, to comply with such Project Schedule.

3) If the delay is an Txcusable Delay, the Project Schedule may be
modified to the extent mutually agreed upon by City and CMAR.

(4 Notwithstanding any provision to the contrary in this Agreement,
CMAR is solely responsible for the uming, sequencing,

10




6.4

6.5

coordination, and supervision of the Work consistent with the
Substantial Completion and Final Completion Dates.

{5) City's teview, acceptance or approval of a Project Schedule or
Progress Report provided by CMAR is not:

(a) A watver or bar to any rights or claims City may have
against CMAR in the event City subsequently discovers a
deficiency in such Project Schedule or Progress Report,
ane

(b) An acceptance of any delay as an Excused Delay, which
may only be granted, along with any extension of tme, by
a Change Ditrective or amendment to this Apreement.

Substantial Completion Notification. CMAR will notify City and Project
Coordinator in writing when CMAR, Architect of Record, and Engincer of Record
believe that CMAR has accomplished Substantial Completion of the Project.

(A)

(B)

(©

Incomplete Ttems. If City concurs the Substantial Completion has been
accomplished, City, Project Coordinator, CMAR, Architect of Record, and
Engineer of Recotd will determine whether any items rematn mcomplete,

Certificate of Substantial Completion. If City concurs the Substantial
Completion has been accomplished, Architect of Record, and Engineer of
Record will then each issue a “Certificate of Substanttal Completion™ to
City, which wall:

(1) Record the Substantial Completion date as determined by City;

(2) State each party’s responsibility for security, maintenance, air
conditioning, heat, utilitics, damage to the Work and insurance;

3 Include a list of items identified by City, CMAR, Architect of
Record and Engineer of Recotd to be completed or corrected; and

) l'ix a reasonable period of time for their inspection.

Disagreement as to Substantial Completion. Disagreements between City
and CMAR regarding the Certificate of Substantial Completion will be

resolved in accordance with provisions of Section 11 of this Agreement,

Substantial Completdon. CMAR must accomplish substantial completon by June
19, 2015 or 180 calendar days from the Notice to Proceed (the "Substantial
Completion Date™).

(A)

B)

Extensions. The Substantal Completion and Final Completion Dates
("Contract Time™) may be extended for cause, or by Change Otrder, as
provided in Section 6.7 of this Agreement.

Failure to Meet Substantial Completion Date. City will be substantially
damaged if CMAR fails to accomplish Substantial Completion of the Work
by the Substantial Completion Date, and it will be extremely difficult and
impractical to ascertain the actual damages resulting from such delay;
therefore:

(1) CMAR will pay City liquidated damages {("Liquidated Damages™) in
the event of a delay.
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6.6

6.7

(2) Accordingly, if CMAR fails to accomplish Substantial Completion
by the Substantial Completion Date, as it is extended in accordance
with this Agreement, City may assess, and CMAR must pay to City
as Liquidated Damages, $710 for cach day of delay unul CMAR
accomplishes Substantial Completion.

3 CMAR acknowledges that these sums:
(a) Will be paid as Liquidated Damages and not as a penalty;

{s) Are reasonable under the circumstances existing as of the
Effective Date; and

{c) Are based on the parties’ best estimate of datnages City
would likely suffer in the event of a delay.

(4) CMAR must pay City any liguidated Damages not so deducted
within ten {10) days after demand, or City may deduct these sums
from any monies duc ot that may becotne due to CMAR under this
Agreement.

5) City’s collection of Liquidated Damages will not affect its rights to
seek other remedies in law or at equity, including exercising its
tights under the Payment and Performance Bonds.

Final Completion. Final Completion must be accomplished by July 19, 2015 or
210 calendar days from the Notice to Proceed (the "Final Completion Date").

8y Extensions. 'L'he I'inal Completion and Final Completion Dates may be
extended for cause, by Change Order or other amendment of this
Agreement, as provided in Section 6.7 below.

B Failure to Meet Final Completion Date. If CMAR does not accomplish
Fial Completion by the Final Completion Date, as it is extended in
accordance with this Agreement, City may thereafter take control of the
Site, effective upon delivery of written Notice to CMAR, and City may
exercise its rights under the terms uf any Payment or Performance Bond,
and seek any remedy in law or at ecquity, incuding cngaging other
contractoss to complete the remaining Work, at CMAR's expense.

(1) City may deduct its resulting expenses plus 20% from amounts
otherwise payable to CMAR.

(2} CMAR must pay any amounts not so deducted within ten (10) days
after demand.

Completion Dates Extension. The Substantial Completion and Final Completion
Dates may be equitably extended by Change Directive, other written, sighed
amendment to this Agteement, to the extent the Work’s critical path, as shown in
the most recent approved Project Schedule, is necessatily delayed by:

(A) City Delay. Any of the following {each a “City Dclay”) to the extent they
necessarily result in unteasonable delays that are not caused or contributed
to by CMAR:

1) A Change Directive,

(2) City’s failure to make a decision regarding a major milestone item
within a reasonable time (not exceed 10 days) after written request




(B)

©

(E)

7. Compensation.

from CMAR accompanied by all documents and other information
necessary for making the decision; or

(3) Any matetial breach of this Agreement by City.

Force Majeure. The following items shall constitute a force majeure
("Force Majeure"} event, provided they are not caused or contributed to by
CMAR, ot by any Subcontractor, Supplier or other person or entity for
whom CMAR is responsible:

(1) Fire;

(2) War;

(3) Damage or disruption cominitted on behalf of any forcign interests
to further international political objectives;

C) Injunction in connection with litigation, governmental action;

{5) Severe and adverse weather conditons beyond those that can be

reasonably anticipated as of the Effective Date of this Agreement.

Excusable 1delay. The Substantial and Final Completion Dates may be
extencled by the number of days the City, in its sole discretdon, determines
15 an Excusable Delay, as such term is defined in Section 1{g.) of this
Agreement.

Mitigation of Delays. CMAR must use its best efforts to minimize any such
time and cost impact of delays and must cooperate with City to mitigate the
impact of any delays encountered by CMAR that would entitle it to an
extension of time, cven if its performance is unteasonably delayed by City.

Remcedies for Delays.

oy Pursuant to ARS. § 34-607(E), the parties agree to negotiate and
discuss in good f{aith any potential damages related to increased
costs incurred by CMAR for any unreasonable delay thar is
atttibulable to a City Dt:lay; however, CMAR will ot be entided o
additional funds for any incrcase in General Conditions cost due to
any type of delay.

(@) CMAR's sole and exclusive remedy for a Force Majeure event is an
extension of time.

7.1 Contract Sum, For CMAR's petformance of the Work, City will pay CMAR the

amount

("Contract Sum") determined by the formula, but the combined total of all

amounts to be paid by City to CMAR for the performance of the Work will not in
any event exceed the GMP:

CS=C+F + FFE < GMP

Where:
(a) "(CS" is the Contract Sum;
(b) "C" is the Cost of the Construction Services as provided in
Section 1(f) of this Agreement;
{c) "F" 1s CMAR's Fee, as provided in Sectton 7.2 of this

Agreement;
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Maximum Price™).

7.2 CMAR's Fee. CMAR’s Fee, which will be the sole and exclusive compensation for
CMAR's direct and/or indirect profit, home office overhead expense including,
without limitation, home office administration, accounting, support, clerical services,
insurance not specifically reimbursable under this Agreement, rent, all other direct
and inditect home office expenses (including the costs specifically identified by
CMAR to recruit and relocate employees and bonuses (at a not-to-exceed amount)
that are previously approved by City as reimbursable); taxes other than reimbursable
payroll related taxes and any other cost or expense not specifically included within
the Cost of Construction Services, is the amount detetmined by the formula:

(d “FFE” is the amount to be paid for the FFE Services, as
provided in Section 1(h.) of this Agreement ; and

(e) "GMP" is the amount of $1,761,057.71 (the "Guaranteed

F =R [C—PT —INS]

Where:

(a) "F" is CMAR's Fee,

(b) "R" 15 10 percent;

() “C” is the Cost of the Construction Setvices, as defined by
Section 7.3 of this Agreement;

(d) "PI" is Privilege Taxes, as further specified by Section 7.4
of this Agreetnent; and

(e) "INS" is CMAR's Reimbursable Construction Insurance
and Bond Premiums, as specified by Section 5.2 of this
Agreement.

7.3 Construction Services Cost.

@A)

Costs_induded in Construction Services. Constructinn Services cost

consists of the reasonable expenses actually, necessarily and properly paid
by CMAR, in the Project’s proper and timely construction, without matkup
for CMAR's Fee ot Privilege Taxes, for the following:

(1)

2

(3)

Payments to City-approved Subcontractors or Supplier for the
performarnce of the Construction Services and/or the furnishing of
Construction Materials, fixtutes, equipment and supplies in
accordance with the provisions of their respective Subcontracts or
Sub-subcontracts;

Wages, salaries and normal fringe benefits (as approved by City),
and normal employer taxes paid by CMAR thereon, of CMAR’s
supervisory staff and general field labor assigned to the Work, but
only for the portion of time actually devoted to the Work, all
subject to and as approved in writing by City, provided such costs
are not induded in the costs to be paid from CMAR’s Fee pet
Section 7.2 of this Agreement;

Elements of the Construction Services to be self-performed by
CMAR with City's approval, in amounts approved by City (which
will not include any mark-up for CMAR's Feel
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)

(5)

)

9

®

&)

(10)

Permit, licchses, connection fees, and other such fees to the extent
required by any governmental entity;

Construction Materials suitably stored on the Site with City's
approval as provided in Section 12.5 of this Agreement;

Construction t‘:quipnlt::nt used on the Site by CMAR with Ci[y's
approval, at rates not to exceed the lesser of:

{a) The prevailing rates charged by others for rental of similar
equipment; o

(b) The purchase price of the Construction equipment less the
reasonable depreciation in value of that equipment as a
result of its use on the Site;

Construction udlities, job site telephone, job traller rental, portable
tollets, dumpsters, cleanup and other job site general conditions as
approved by City;

Premiums paid by CMAR for Reimbursable Construction
Tnsurance and Bond Premiums as provided in Section 5.2 of this
Agreement, without any markup for CMAR's Fee;

Any other reasonable consttuction expense necessatily required for
proper petformance of the Work at the Site required by this
Agreement as approved in writing by City; and

Reimbursable Privilege Taxes, without any mark up for CMAR's
Fee. Expenses that do not meet the criteria set forth above are not
reimbursable as Costs.  All discounts received by CMAR from
Supplier accrue to City's benefit.

Cost BExcuded from Construction Services. 'The Cost of the Construction

Services may por include reimbursement for:

@
@

(3)

Any amounts for FFE Services;

The performance of any Construction Services by CMAR's own
forces or use of any equipment owned by CMAR without City's
prior written approval;

Any Construction Materials not yet incorporated in the Project or
stored at the Site with City's approval, as defined in Section 12.5(A)
of this Agreement;

Payment ro CMAR or a Lower 'lier Person of amounts in cxcess of
the amounts established with City's approval for CMAR's self-
petformed Construction Services or for the Lower Tier Person,

Repair or replacement of defective or nonconforming Work;

Repair or replacement of Work damaged by the neglipence or
fatlure to perform a responsibility hereunder by CMAR or by any
Supplier;

Any interest or penalties;

Premiums for  business  automobile  insurance,  wortkers
compensation and emplovers lability msurance, and any general
liability und other insurance notmally carried by CMAR;
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7.4

©

Taxes.

(A)

B)

©

) Any legal expense incurred by CMAR;
(103 Any other home office expense;

{11} Any expense that causes the GMP to be exceeded cxcept by
Change Order, Construction Change Directive or Dispute
Resolution as provided in this Agreement; or

(12) Any othet expense that does not meet the criteria set forth in
Section 7.3(A) of this Agreement.

Schedule of Rates. City will consider approving written schedules of rates
upon which CMAR may base its monthly estimated cosis for purposes of
Applications for Progress Payment of certain Construction Services
categoties, such as supervisory salaries and equipment; but only on
condition that adoption of any schedule for these purposes is subject to
audit and adjustment necessary to reflect the actual costs of these items to

CMAR.

(1) Subject to the GMP, City will reimburse CMAR for Privilege
Taxes paid by CMAR on gross receipts received by CMAR from
City to the extent such Privilege Taxes were timely paid by CMAR
on that part of CMAR's compensation for Cost of the
Construction Services that is subject to state or local privilege
taxarion under the prime contractor or construction contractor
classifications, and are not otherwise exempt from such taxation.

(2) Provided this cost docs not cause the CMAR to cxceed the GMP,
City will reimburse CMAR for Privilege 1'axes paid by CMAR on
amounts received from City for the direct costs paid by its
Subcontractors for FFE (excluding Privilege Tax and without
markup for profit and overhead) incorporated in the Project, but
City will not reimburse CMAR for any amounts paid as and for
Privilege Taxes by CMAR to its Supplier(s) or by a Supplier to
another Supplier.

Application,
%y Fach Application for Progress Payment and Application for Final
Payment will separately identify that part which represents FFE.

(2) CMAR and its Supplier(s) will not report transaction privilege ot
use taxes paid for FFE.

{3 CMAR will not seek reimbursement for Privilege Taxes computed
on recetpts for these expenses.

Lax Licenses. CMAR must take all steps necessary to obtain state and local
tetail tax licenses, issue exemption certificates to vendors, and otherwise
perfect its right to be exempt from the payment of Privilege Tax for FFE
purchases, and CMAR must require its Supplier(s) to also obtain state and
retail tax licenses, issue exemption certificates to vendors, and otherwise
perfect theit rights to be cxempt from the payment of Privilege Tax for
FFE purchases.
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7.5

FFE Services.

(A)

(B)

Payments.

8.1

8.2

8.3

The amount to be paid to CMAR for the FFE Services will be an amount
equal to the dircct expenses (exclusive of any Privilege Taxes) paid by
CMAR {or by a Subcontractor ar Suppliet) for the FFE, without markup
for profit or ovethead of CMAR (or of the Subcontractor or Suppliet).

"FFE Services" means intetior desigh of the Project and the procurement
of the FFE.

Cash Flow Report.

(A)

&)

©

CMAR will prepate a Cash Flow Report for ptojected monthly project cash
flow on the form provided by City.

The Cash Flow Report will be subtnitted for approval prior to issuance of
the Notice to Proceed, as issued in accordance with Section 6 of this
Agrct:rnt:nt.

The Cash Flow Report will be updated and submitted with each
Application for Progress Payment and at any time City requests if the
projected monthly project cash flow varies by more than 10% of the GMD.

The Cash Flow Report will reflect the following:

(1 Initially, the accumulation of month pay estimates costs will be
plotted versus time in accordance with the proposed construction
schedule; and

(2) For each update, CMAR's actual month payment versus the actual
clapsed time on the Project.

Draft Application for Progress Payment. Based on draft applications (each a
"Draft Application") followed by formal applications for progress payment (each an
"Application for Progress Payment"), City will make monthly progress payments on
Contract Sumn account as provided in this Section. The Draft Application is for
informational purposes only and its submission is not an Application for Progress
Payment.

(A)

(B)

Period. 'I'he period covered by cach Application for Progress Payment will
be one calendar month (the "Billing Month") ending on the last day of each
month,

Date for Submission. On ot before the 25% day of each Billing Month,
CMAR will submit to City its Draft Application, which must identify all
amounts CMAR expects to invoice for the entire Billing Month.

Review Meeting. The partics will thereafter meet and make good faith
efforts to reach agreement on the Draft Application by the end of the
Billing Month, whereupon CMAR will formalize 1rs Application for
Progress Payment for the Billing Month, incorporating all of the
agreements reached duting the parties' review of the Draft Application.

Application for Progress Payment. Provided that CMAR has submitted its Draft
Application for review as provided above, CMAR may submit its Application for
Progress Payment for the Billing Month to City, no eatlier than the 1st day of the
month following the Billing Month.
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®)

(€3

D)

(E)

(F)

Date for Submission. City will make a Progress Payment, subject to
applicable Withholdings, to CMAR not later than 21 days after the date on
which the Application for Progress Payment has been received by City,
subject to this Agreement.

One Progress Payment Per Month. Unless City agrees otherwise, CMAR
may submit only one Application for Progress Payment in a2 month and
City will make only one Progress Payment in a month to CMAR.

Progress Pavment Application Form.  The Application for Progress
Payment will be in such form as City may reasonably require, and will be
accompanied by the following to City's reasonable satisfaction:

(1) A sworn statement of the Cost of the Work furnished during the
Billing Month, together with the required form of application as
City requires, properly completed so as to allocate all Construction
Services and FFE Services according to the most recent City-
approved GMP Schedule;

(2) An itemized report of the Work performed during the Billing
Monith;

{3 Proot of CMAR's compliance with testing, submirtals, permits, and
other requirements applicable to the Work requested by City;

(4) Conditional and unconditional watvers and releases from CMAR
and from Subcontractors, Supplier, vendors, and others relating to
Work for which the Application for Progress payment is requested,
ot receipt of amounts for which payment has previously been
made, as requested by Ciry;

{3) Payrolls, petty cash accounts, receipted invoices or invoices with
check vouchers attached, payrolls, requisitions from Subcontractors
and material suppliers, vendors receipted invoices, purchase orders,
and delivery tickers;

(6) CMAR's monthly updated Project Schedule as provided mn Section
6 of this Agreement; and

(7) Such other cvidence substantiating the particulars of CMAR's
Application for Progress Payment as may be required by City.

Complete Application Requited. A complete Application for Progress
Payment, including all required documentation, will be a condition
precedent to CMAR's right to have the Application for Progress Payment
reviewed or to receive any Pragress Payments.

Incomplete or Untimely Applications. Tf CMAR submits an Application

for Progress Payment that is incomplete ot untimely, in City’s reasonable
judgment, CMAR must resubmit the Application for Progress Payment,
with any applicable corrections.

Correspondence to Other Diocuments. CMAR's Application for Progress
Payment must be organized so that all back-up for each line item of the

Application for Payment corresponds to the most recently City-approved
GMP Schedule and that the backup for the amount requested for each
item of the Construction Services, and FFE Services, and each Change




(&)

M)

Directive or Change Otder is separately provided for and is available for
review by City.

Certification. 'The Application fotr Progress Payment must be signed by

CMAR, the Architect of Record or the Engineer of Record certifving that

(1)

"The Work has progressed to the point indicated tn the Application
for Progrcss Payn’lcn[;

That the Work is in accordance with the Project Documents;
CMAR is entitled to payment in the amount requested; and

Applications for Progress Payment to City will not be deemed
delivered until actually received by City.

Review of Work by City, City will have the right to review the Work after

receipt of CMAR's application.

(1)

Within three days after receipt of the Application for Progress
Payment, Ciry will prepare and issue a written statement
{("Defictency Notice") specifying those items covered by the
Application for Progress Payment that are not approved and
certitied for payment if:

{a) City teasonably determines that the Work actually
completed is less than that represented on the Application
for Progress Payment;

(b The Wark is defectve;

{c) The Work does not comply with this Agreement’s
requirements; of

(d) The other grounds for withholding as provided in Section
12.3(B) below apply.

The Deficiency Notice may be given in any rcasonable manner,
including handwritten annotations on a copy of the Application for
Progress Payment returned to CMAR.

City may withhold such sums as are permitted pursnant ro A.R.S.
§ 34-607 to pay the expenses City reasonably expects to incur in
correctng the deficiencies so identified.

If sums were withheld in connection with a prior Application for
Progress Payment, and the associated deficiencies have been
corrected, the amount so withheld may be included as patt of the
current Application for Progress Payment.

City will have the right to amend any previously-given Deficiency
Notice, or approval for payment, in whole ot in part, based on
mistake, newly-discovered information, or other gtounds permitred
by Law, and such amendments will apply to any Application for
Progress Payment.

Flowever, the failure by City to specify any defect in the Work in a
Deficiency Notice will not act as a waiver or otherwise prevent City
from raising defect issues at any titne.
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8.4

Final Payment.

921

9.2

M

Progress Payment to CMAR. Within 21 days after receipt of the propesly
completed Application for Progress Payment, City will pay to CMAR the
entire amount sct forth in the Application for Progress Payment, less any
applicable Withholding and less retainage as provided in AR.S. § 34-607(B).

Progress Payment to Supplicrs. Within seven days after receipt of payment
by City, CMAR will make payment available to its Subcontractors or
Supplier entitled to payment in accordance with AR.S. § 34-607(F).

(1) If any payment is to be withheld from a Subcontractor as provided
by law of this Agreement, the amount withheld must not be
mncluded in the Application for Progress Payment.

2) CMAR bears all costs and damages, without reimbursement, that
arise from CMAR’s failure to pay Subcontractors entitled to
payment in a timely manner as provided by law, to the extent such
payment has been received by CMAR from City.

(3) City has no oblipation under this Agrecement to pay or to be
responsible in any way for payment to 2 Subcontractor ot Supplicr
performing portions of the Work.

Proof of Payment.

(&)

B)

©

Duty to Discharge Debts and Obligations. Al CMAR’s debts and
obligations for labor, materials, equipment or fixtures incotporated into the
Project or any other element of Work, including that shown in any estimate,
Application for Progress Payment, requisition or claim and upon which
CMAR has received a payment must be paid or discharged.

Proof. Receipts or vouchers showing pavment or discharge must, if City so
requires, be provided to City before CMAR will be entitled to receive any
other or further payment under this Agreement.

oint Check Alternative. At CMAR's election, CMAR may satisfy this
requitement by requesting City issue joint checks in accordance with
Section 12.4 of this Agreement.

Application for Final Payment. Provided that CMAR has accomplished Final
Completion mn a timely fashion and to the City’s satisfaction, CMAR may submit an
application for final payment ("Application for Final Payment"); however, neither
final payment nor amounts retained, if any, will be duc undl:

(A)

B

CMAR submits to City an application for final payment with all required
documentations in accordance with Section 9.2 below, and

City has thereafter conducted a review or audit of CMAR's Tinal
Accounting, as defined in Section 9.2 below,

Application for Final Payment Form. The Application for ['inal Payment must be
in such form as City may reasonably remquire.

@A)

Required Information. Application for Final Payment must be

accompanted by the following to City’s satisfaction:

(1) Waivers and Releases on Final Payment as provided in Section 12.1
of this Agreement;




)

@

®)

O

)

©)

%)
(8)

CMAR's accounting ("Final Accounting”), bearing the certificates
of CMAR's chief executive and chief financial officets attesting to
the completeness and accuracy of the Cost of the Work for which
CMAR has received or seeks reimbursement from City;

Architect of Record or the Engineer of Record certification to City
that the Project is complete;

Proof that CMAR has furnished to City the redlines, warranties,
manuals and other close-out documents required by any of the
Project Documents or applicable laws of city, county and state
governments, ot other authorities with jurisdiction owver the
Project;

Certificates that all insurance required by the Project Documents to
be in force after Final Payment is made and will be in effect as
required;

Such other documents substantating the particulars of CMAR's
Application for Final Payment (including additional backup for
CMAR's accounting) as may be trcasonably requited by City, the
Financing parties and CMAR's Surety;

Consent of CMAR's surety to the Final Payment; and

City may require CMAR to submmit and mect to discuss a Draft
Application for Final Payment, following the procedure provided
in Section 9 of this Agteement.

Other Requited Documents. CMAR must prepare or obtain and furnish to
City upon compledon and prior to and as a condition of the Application for
Final Payment, in addition to any other documents as provided elsewhere in
this Agreement, the following Project Documents:

1

2

S

)

)

A list of capital assets as described in Governmental Accounting
Standards Board Statement No. 34, as it has been supplemented by
subsequent pronouncements of the Governmental Accounting
Standards Board;

Warranties from Subcontractors and Supplicrs;

Manufacrurer's warranties and manuals for all furniture, fixtures
and/or equipment installed ot furnished by CMAR (whether as
Construction Services or as [TT);

Air balance reports, equipment operation and maintenance
manuals;

Building certificates required prior to occupancy, mechanical,
electrical and plumbing certificates, all other required approvals and
acceptances by city, county and state governments, or other
authority having jurisdiction; and

Twao sets (one reproducible on Mylar), plus one electronic set, of
redline record drawings in size to match the Construction
Documents showing complete information including descriptions,
drawings, sketches, marked prints and similar data indicating the
final "as built" conditions of the Work, and CMAR must keep
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10.

L)

E)

(£

Changes.

redline record drawings uvp to date concurrently as the Work
progresses.

Applicatton for Final Payment Review. City will have thirty (30) days after
its receipt of the fully completed Application for Final Payment within
which to audit and/or review CMAR's Final Accounting.

(1) City review will result in a Notice to CMAR identifying:

(a) The expenses that City has determined are not
substantiated;
(b) City's determinadon of the total Contract Sum that has

been subsrantiated; and

(©) The resulting amount of the Final Payment to be given to
CMAR after deduction for all payments previously made
and applicable Withholding.

(2) CMAR must cooperate with City's review and/or audit by making
all of its records available for inspection and copying, answering
questions, and otherwise facilitating City's review promptly npon its
ICunSt.

(3) City's review and/or audit of the Final Accounting will be in
whatever detail and scope as City determines, in its discretion; such
review ot audit may be conducted by City's employees and/or by
independent contractor, as City may engage for that purpose.

Final Payment. Subject to the exchange of unconditional waivers and
releases on Final Payment as provided in Section 12.1 of this Agreement,
City will make the Final Payment to CMAR, within ten (10) days after City
has issued its writtenn determination of the amount of Final Payment it will
pay to CMAR.

Payment tor Withholding. If applicable Withholding cxceeds amounts
otherwise payable, CMAR must pay the differcnce to City within ren (10)
days after demand from City.

Acceptance and Waiver. CMAR's acceptance of Tinal Payment will
constitute a waiver of all Claims or Disputes that have not been timely
submitted to City as CMAR Claims prior to CMAR's submission of the
Application for Tinal Payment.

Changes in the scope of the Work (including, without limiration, additional

and/or deductive Work) ot in the Project Schedule (including, without limitation, suspension
of all or part of the Work, or an order for acceleration of performance), may be
accomphshed only by Change Direcdve or Change Order, as defined in Sections 1{a.) and
1.(b.) of this Agreement, respectively.

10.1 Change Otrders.

(A)

Request for Proposal. If City requests CMAR to submit a proposal for a
Change Order, CMAR will do so promptly, within ten (10) days after
written request from City, on a form and following a procedure established
by Project Manager for the administration of change order proposals, that
specifies CMAR's technical proposal for implementation of the proposed
Change, together with CMAR's proposal for the resulting adjustment to the
Contract Sum and/or Contract Times.
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11.

10.2

10.3

10.4

(B} Acceptance. City tay, in its sole discredon, aceept or reject the proposal,
or attempt to negotiate a modification and any resulting agreement will be
reduced to a written Change Order. If the parties cannot reach agreement
within ten (10} days after City has received the proposal, City has the right
to issue a Change Directive as provided in Section 10.2 of this Agreement.

Change Directive.

(A) Immediate Change. Upon receipt of the Change Directive, CMAR must
proceed with the Change as directed, whether or not CMAR agrees with the
adjustment to Contract Sum ot Contract Times.

B) Disagreement. If CMAR disagrees, it must preserve its right to later dispute
City's determinations by delivering a written notice of the dispute to the
. City provided in Exhibit G to this Agreement; otherwise:

1) The written Change Directive will be binding on CMAR; and

(2) CMAR will have watved its right to pursue a CMAR Claim and the
Change Directive will automatically have the full force and effect of
a Change Otder, as if it has been signed on CMAR’s behalf.

Field Orders. Citv or Project Coordinator, when reasonable under the
circumstances, may issue a written order that makes or authotizes minor deviations
in the Work or provides necessary interpretation of the Construction Documents.

(A) City may issue a Field Order on its own volition or at the request of CMAR.

(B) Field Orders are for the benefit of CMAR by providing documentation of
minor deviations or necessary interpretations of the Construction
Documents.

<) If CMAR disagrees that the deviation or interpretation is appropriate for a
Field Otder, it will provide Notice to City of its disagreement and City may
issue a Change Directive.

Authorization Required. CMAR may not perform any Change, or be entitled to
any compensation or extension of time, unless CMAR has first received a Change
Order or Change Directive or as provided in this Section 10.

CMAR's Claims, CMAR may tequest an increase in the GMP or extension of the Contract
Times, or both, that is otherwisc permissible under this Agreement ("CMAR Claim"} using
the following procedure:

111

11.2

CMAR’s Duty to Mitigation Claims. CMAR must at all times, and in an all

circumstances, use its best efforts to avoid or mitigate any potential impact of a
CMAR Claim.

Notice of CMAR Claim. ‘Lhe request for a CMAR Claim must be preceded in
cach casc by a written notice from the CMAR, submitted to both the City and its
Project Coordinator within five days of when CMAR first knew or should have
known of the matter, occurrence or cvent that is the basis for the request for
additional compensation or time (“Notice of Claim™}.

(A Information. The Notice of Claim must furnish sufficient detail to appraise
City and its Project Coordinator of the basis, include the cause, for the
CMAR Claim, and must include:

(1 A reasonable estimate of the amount of compensation or time
CMAR anticipates it will require; and
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1.3

(2) A st of acttion CMAR intends to take in order to mitgate the time

and cost impact of the situation that gave rise to or is related to
CMAR Claim.

{B) Supplementation. CMAR must supplement the Notice of Claim during the
course of the Work as additional information becomes available.

(®) Continuing Delays. Only one notice is necessary in the case of a continuing
delay that is atizibutable to the same cause described in the Notice of Claim.

1) Waiver. If CMAR fails to submit 2 Notice of Claitn within five days after
CMAR first knew or should have known of the basis of the CMAR Claim,
CMAR will be deemed to have waived the nght to request or pursuc a
Notice of Claim arising from such matter, oceutrence or event.

Procedures for Resolving a CMAR Claim. The procedures of this Section and
Exhibit G apply to resolution of all disputes arising from CMAR Claims. However,
as provided in Section 36.2 of this Agreement, CMAR must continue to perform the
Work duting the pendency of any dispute regarding the request for additional
compensaton or dme under this Section.

12. Additional Terms and Condition of Payment.

121

12.2

12.3

Lien Waivers and Releases. Except as otherwise expressly set forth elsewhere
herein, with each Application for Progress Payment, application for release of
retention or other withholding, and Applicaton for Final Payment, CMAR must
submit lien watvers and sworn statements for the application from CMAR, and lien
waivers and sworn statements from all Suppliers and third parties who have
furnished labor, Construction Materials, cquipment, tools, fixtures, services ot other
work directly or indirectly to or for CMAR, in form and substance as reasonably
required by City, to assute that the Site and Project will be free of hens arising from
the Work for which the pavment is requested.

Reservations upon Payment.

(A) No Determination of Standard. No approval given or pavment made by
City is intended to be evidence of satisfactory performance of any Work, or
of the sufficiency of any applicable application for payment.

B) Non-Acceptance. No payment to CMAR will constitute an acceptance of
any Work not in accordance with this Agreement’s requirements.

(@] No Waiver of Defective Work. Any application for payment approval
pussuant to ARS. § 34-607 will constitute approval solely for purposes of
making payments and will not constitute a watver of City's right to have all
defective or incomplete Work corrected and performed in accordance with
this Agreement, or to later modify or amend a Deficiency Notice or any
approval or deemed approval previously given by City.

Retainer. An amount will be held by City as additional security for performance of
CMAR's obligations, and may be applied by City towards payment of any back-
charge, setoff, or other amount payable by CMAR to City.

(A) Discretionary Reduction of Retainer. After the Watk is 50% complete,
CMAR mmay submit a request for reduction of the atnount withheld from
subscquent Progress Payments.
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(L)

@

3

If CMAR has performed its obligations on schedule and is
otherwise in compliance with the Project Documents, City may,
but will not be required to, reduce the retained amount from future
Progress Payments to not less than 5%, subject to City's right to
later remstate a 10% retainer if CMAR thereafter fails to perform
any responsibility under the Project Documents.

With the regular Progress Payment after CMAR has accomplished
Substantial Completion, City may telease unapplied retainer to
CMAR, less an amount equal to 200% tmes City's estmate of the
costs it would incur to engage a third party to complete any
remaining Work. '

With the Final Payment, any unapplied retainer will be released to
CMAR.

®)  Withholding.

@

&)

&)

)

The amount of each Progress Payment, or Final Payment,
otherwise payable to CMAR will be reduced by the following
("Withholding™), as applicable, in addition to Retaner:

(a) Sums as permitted under applicable law on account of:

(1) The items identifted in all applicable Certificates
for Payment and/or Deficiency Notices and amendments
thereto; or

(if) Any additional amounts City in good faith believes
arc necessary ta withhold, back-charge, or setoff in order
to satisfy of cover any actual or reasonably anticipated loss,
liability, damage or judgment that City has incurred or may
incur in connection with CMAR's performance or non-
performance of this Agrecment;

(b} Any Liqudated Damages then due.

City will make appropriate adjustments to Withholding afler final
disposition of the matter, condition, event ot claim that resulted in
such Withholding.

If the expense incurred by Ciry 1s less than the amount withheld,
City will release the difference to CMAR within fourteen (14) days
after such final disposition.

If, however, such expense exceeds the unpatd amounts otherwise
due, CMAR must pay the difference within fourteen (14) days after
demand from City.

124 Payments to Supplier.

(A) Remittance to Supplier. Except to the extent requested by CMAR pursuant
to Section 8.4(c), City reserves the right, at its sole discretion, either to:

(H

2)

Pay any Subcontractor or Supplier directly for performance of the
Work, or

[ssue joint checks.
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12,5

B)

(a) CMAR agrees to accept joint checks and to execure, when
tequested by City, joint check agreements in a form acceptable to
City.

(b Juint checks and direct payments made pursuant to this
section will be credited against the Contract Sum.

Communications with Supplier. CMAR consents (o such ditect payment as
well as to City communicating ditectly with CMAR's Subcontractors,
Suppliers and other Vendors to verify CMAR's payment history and
account status.

Non-Incorporated Construction Materials. CMAR must not charge City for any
Construction Materials that are not used for the Work or to complete the Project,
unless City has given its written approval.

A)

(B)

Storage of Materials. Ciry may condition its approval on its determination
that the Construction Marterials ate suitably stored and propetly sccured
from casualty, propetly insured, and that title has passed to Ciry free and
clear of any liens or encumbrances.

Receipt of Documentation. City may further condition the making of
payments with respect to Construction Materials upon receipt of contracts,
bills of sale, or other agreements satisfactory to City to establish City's e
to the Construction Materials, or otherwise protect City's interest.

13. Project Cootdinator. The City’s Project Coordinator will assist City in this Agreement’s
administration and overall Project administration.

13.1

13.2

13.3

Project Coordinator’s Authority.

()

®)

The City's Project Coordinator and his staff, if any, have no authority,
express or implied, to acr on behalf of City in any capaciry whatsoever as an
agent and has no authority, express or implied, to bind City to any
obligations whatsoever.

CMAR agrees that it shall look only to City for direction related to the
Project.

Project Coordinator’s Duties.

Gy

The City’s Project Coordinator is empoweted to communicate with CMAR,

and to review and make recommendations to City regarding:

(B)

1 The Work and Work Product

2 The Services furnished by CMAR in connection with the Project;
and

(3) CMAR's invoices.

The City’s Project Coordinator may have other duties and responsibilitics as
City's authorized representative may delegate or designate in writing from
titne to time.

Cooperation. CMAR agrees to cooperate with the City’s Project Coordinatot so as
not to tesult in any delay in the progress of the Services.
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14. Subcontractors and Supplier.

4.1

14.2

14.3

Subcontractors Unless otherwise agreed upon in writing by City and CMAR, the
Construction Services will be performed by qualified Subcontractors and Suppliers,
who will be selected and engaged as provided in Section 14.2 and 14.3 below.

(A) CMAR will be responsible and liable to City for the Work’s proper and
timely petformance by any and all of its Subcontractors and Suppliers.

(B) CMAR will be responsible and liable to City for the proper and timely
performance of the Work by each Subcontractor, Suppliet, and any other
petson ot entity who furnishes any Work for this Project.

Subcontractor Selection. Subcontractors will be selected on the basis of
qualifications alone, or a combination of qualifications and price, but not price
alone, as provided either in City’s Subcontractor Selection Plan or in the
Subcontractor Sclection Plan detailed by CMAR and submitted during the selection
process. The process for Subcontractor selection will include:

(A) Selection may be a single step process, based on a combination of
qualifications and price, ot a two-step process, where the first step is a
screening of applicants based on qualifications and the second step 1s based
on a combination of qualifications and price or on price alone;

B) CMAR will then determine, with City’s advice, which bids or proposals will
be accepted;
(8 CMAR may obtain bids or propesals from Subcontractors from the list

previously reviewed and, after analyzing such bids or proposals, will deliver
copies of such bids or proposals to City;

D) CMAR will not be required to conlract with anyone to whom CMAR has a
reasonable objectdon;

(E) Requests for submittal of qualifications must be in writing, and kept by
CMAR in its Project records; and

(F) Each Subcontract must meet other requirements sct forth in all applicable
sections of this Agreement, including, but not limited to, this Section and
Sections 17, 18 and 30.

Subcontracts. Except as provided in Section 14.5 of this Agreement, with respect
to certain Vendors, each subcontract must:

(A) Be in writing, and signed by both the CMAR and Subcontractor;

B Provide for a fixed, or not-to-cxceed amount as the Subcontractor’s entire
compensation;
(C) State that the Subcontract is subject to this Agreement’s terms and

conditions and specifically incorporate this Agreement’s provisions (except
its compensaton terms);
D} Bind and obligate the Subcontractor to CMAR as CMAR is bound to City -

under this Agreement;

(E) State that City is the intended third-party beneficiary of the subcontract,
with the right (but not the obligation) to pursue claims for damages and/or
equitable or other relief or remedies directly against Subcontracror for any
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144

(G)

(H)

@
0

(K)
L)

breach of Subcontractor’s obligations under the Subcontract, or any breach
of any warranty given by Subcontractor;

State that City may exercise its rights as a third-party beneficiary if a breach
of contract or warranty continues without cure for seven days after wrirten
notice has been given to CMAR;

Contingently assign the subcontract to City in the event this Agreement is
terminated, subject to City's election to accept the assignment by delivery to
Subcontractor of wrirten notice—which City is not obligated to give—but
that City is not under any obligation to compensate Subcontractor except
for future Wortk performed after the date of City's election to accept such
assignment;

Obligate Subcontractor to be joined as a party to any arbitration or other
dispute resolution proceeding in which City or CMAR are parties and which
arises out of or relates to Subcontractor's performance or nonperformance
of the subcontract;

Include a termination for convenience clause equivalent to Section
3531.1(B} of this Agreement;

Contain an indemnity that is, at 2 minimum, equivalent to the provisions of
Section 30 herein and identifving, as Indemnites, all Indemmnified parties
identified in Section 30 of this Agreement;

Include any other provision requited by the Project Documents; and

Agree to contract with Supplier as provide in Section 14.4 below,

Supplier. Ex(:ép[ a8 pr()vidcd in Section 14.5 bclow, with respect o certain
Vendors, each agreement between a Subcontractor and Supplier, or between any
party contracted to provide wotk or matters on the Project with another party
providing work on the Project (each a "sub-subcontract™), must:

(A)
®)

€

(o)

(E)

@)

Be in writing, and signed by both the CMAR and Supplier;

Provide for a fixed, or notto-exceed amount as the Supplier's entire
compensation;

State that the Supplier’s contract is subject to this Agreement’s terms and
conditions and specifically incorporate this Agreement’s provisions (except
its compensation terms);

Bind and obligate the Supplier to CMAR as CMAR is bound to City under
this Agreement;

State that City is the intended third-party beneficiary of the Supplicr’s
contract, with the rght (bul not the obligation) to pursue claims for
damages and/or cquitable or other rclief or remedies directly against
Supplier for any breach of Supplier’s obligations under its contract with
CMAR, ot any breach of any warranty given hy Supplier;

State that City may exercise its rights as a third-party beneficiary if a breach
of contract or warranty continues without cure for seven days after written
notice has been given to CMAR;

Contingenty assign the Supplicr’s contract to City in the event this
Agreement is terminated, subject to City's clection to accept the assighment
by delivery to Supplier of written notice—which City 1s not obligated Lo
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14.5

14.6

14.7

give—but that City is not under any obligation to compansate Supplier
except for future Work performed after the date of City’s election to accept
such assignment,

(H) Obligate Supplier to be joined as a party to any arbivation or other dispute
resolution proceeding in which City or CMAR are parties and which arises
out of or relates to Supplier's performance or nonperformance of the
subcontract;

(I Include a termination for convenience clause equivalent to Section 33 of
this Agreement;

) Contain an indemmnity that is, at 2 minimum, equivalent to the provisions of
Section 30 herein and identifying, as Indemnitees, all Indemnified partics
identified in Section 30 of this Agreement; and

K) include any other provision required by the Project Documents.
Vendors. Hach subcontract or Supplier contract with a2 Vendor must:

(A) Be in writing and signed by both the CMAR and Vendor;

{B) Specifically incorporate the requirements of the Drawings & Specifications
insofar as applicable to the Construction Materials to be furnished;

() Provide a fixed, of not-to-exceed amount, as the Vendor's entire
compensation with all Construction Materials delivered FOB to the Project
site;

19) Require that the Vendor will, as 2 conditfion precedent to the right to deliver
any Construction Materials to the Site:

(1) Comply with the insurance requirements of Exhibit F; and

(2) Execute an indemnity equivalent to that provided in Section 30
hetein and identifying, as Indemnities, all Indemnified parties identified in
Section 30 of this Agreement.

Employment Verification. CMAR will take all steps necessary and appropriare to
ensure no employee will be recruited, interviewed, screened and employed in
connecton with the Work unless CMAR, Subcontractor or Suppliet, as applicable,
verified the employee's authorization to work in the United States in compliance
with all applicable Laws, including without limitadon, Immigration Reform and
Control Act, codified at 8 US.C.A. § 13244, e seg. and Legal Arizona Workers Act,
codified at A.R.S. § 23-211, o1, sag.

Condition Precedent to Work of Supplier. Satisfaction of all requirements of this
Section 14 is a condition precedent of Subcontractor or Supplier’s right to
commence any Work element and to recetve the payment of any amounl otherwise
payable to CMAR for any Work petformed by the Subcontractor or Supplier.

(\) Compliance Warranty. By permitting a Subcontractor or Supplier to
commence any Work element, CMAR conclusively warrants to City that all
of this Agreement’s requitements have been fulfilled and must continue to
be fulfilled as to the Subcontractor or Supplier.

B CMAR Responsibilicy for Supplier. CMAR is solely responsible and liable
to City for the Work’s proper and timely petformance by each

Subcontractor and Supplier.
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< Copies_of Subcontracts. CMAR shall furnish a copy of any subcontract or
third party contract, including those with any Supplicr, to City within two
(2) days after it is requested by City; however, City shall have no obligation
to make such a request, ot to review any Subcontract or Supplier when
teceived, and no review, non-review, objection or failure to object by City
shall relieve CMAR and its Subcontractors and Suppliers from their
responsibilities for fulfilling this Agreement’s requirements.

I Change of Subcontractor Approval — CMAR will not change a

Subcontractor after the Subcontractor has been approved by City, without
City's written consent to the change.

15. Self-Performed Work.

151

Selection of CMAR. CMAR, or affiliates or entity under control of CMAR (or
any cntity composing CMAR), may seek to self perform portions of the
Constructionn Services only if selected by City following this Agreement’s full
subcontractor procurement process, and if and only:

(A) CMAR is selected by City on the basis provided in Section 14.2 of this
Agreement in competition with at least two other candidates as determined
by City; or

B City has given prior written approval to CMAR’s sclf-performance of
mrimns Construction Services, such as minor clean-up work (bur only to
the extent of the type of d¢ mimimny work and the not-to-exceed amount
authorized in City’s written approval).

Contract for Sclf-Performed Work. If CMAR is selected to self-petform portions
of the Construction Setvices, a written Subcontract will not be required and this
Agreement’s provisions will be applicable. Prior to initiation of the self-performance
of Work, the City and CMAR will agtee prior Lo work on a written scope and a
lump sum or not to exceed line item that will include CMAR's direct and indirect
compensatton, labor, labor burden, supervision, overhead, and all other costs.
CMAR’s self-performance of any Work allowed under this Secrion will not change,
in any way, the amount CMAR is entitled to as compensation under this Agreement
ot the Contract Sum, CMAR’s Fee or the GMP, as those terms are defined and
calculated in Section 7 of this Agrecment.

16. Performance Standards. CMAR wartants to City that;

16.1

16.2

Standard of Care. CMAR, all of its Subcontractots and Suppliers, will perform
their respective obligations under this Agreement with the professional diligence
and carc prevailing among highlv skilled and experienced commercial contractors
and subcontractors with demonstrated ability to timely and properly construct
projects equivalent to the Project {the "Standard of Care"), on schedule, within
budget, and without latent defects.

Standard of Work. The Work must be:

(A) In accordance with the requitements of the Project Documents;
(B) Free from defects: and

(&) Fit for City's intended usc.
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16.3

16.4

Standard of Construction Materials. All Construction Materials will be new and
in excellent condition, cxcept to the estent specifically provided otherwise in the
Project Documents.

Quality Control. CMAR must establish, maintain, and implement a quality contrel
program that is consistent with that described in the CMP and which 1s:

(A Sufficient o insure proper supervision, examination, inspection, atd testing
of all item of Work at appropriate intervals, including the work of
Subcontractors, Supplicr, suppliers; and

B) Sufficient to assure conformance to the Project Documents with respect to
Specifically Described ITtems, as defined in Secton 222 of this Agreement,
and  genetal workmanship, construction, and  equipment  {mcluding
maintenance, while-idle, and functional performance} requirements.

17. Regulatory Compliance,

171

17.2

Duty to Comply. CMAR must comply with all federal, state, county, and local

- laws, including, starutes, rules, regulations, codes, ordinances, executive orders, and

other legislative, executive, or judicial requirements and/or decisions {collectively,
"Laws") applicable to the Work whether or not specifically referenced elsewhere in
this Agreement. Compliance with such Laws shall include, but not be limited to:

(A Compliance with Laws pertaining to contractor licensing, occupational
health, safety, disabilities, building codes, construction standards, licensure,
socizl security, employment, workets compensation, immigration, wages,
payrolls, health, discrimination, equal employment opportuntty, cvil rights,
stortm watet, solid wastes, Hazardous Substances, grading, a4 polluton,
water pollution, waste disposal, human remains, land use, historic
prescrvation, endangered or threatened species, navigable waters, watcrs of
the United States and tributaties thereof, and any other Laws applicable to
the performance of the Work; and

(B) Compliance with any applicable standards, specifications, manuals, or codes
of any technical society, otganization, or association, adopted by City {and
as may be modified from dme to time), or those commonly used as the
industry standard in the design and construction of projects comparable to
the Project being performed and completed in accordance with this
Agreement by the CMAR.

Notification of Investigations. To the fullest extent permitted by applicable Law,
CMAR will notify City, and, in each case, tequite its Subcontractors and Suppliers to
notify City within twenty-four (24) hours of a demand for records or notice of audit
being received and/or any inspection or other investigation is commenced by any
federal, state or local governmental agency that relates to the Work, including,
without limitation:

(A) Any Site inspeclion ot investigation conducted to a determine compliance
with any Laws or permits pertaining to Hazardous Substances, waste, dust
control, air quality, water pollution, storm water runoff, endangered species,
navigable waters, ocenpational health or safety; and

{B) Any Inspection, audit or other investigation, whether on- or off-Site,
conducted to verify the immigration and/or worker authorization status of
any person cmployed or contracted by CMAR, 1ts Subcontractors, or any
Supplier.
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17.3  City's Rules. City has the right, but not the obligation, to adopt and prescribe from
time to time one or more rules and regulations ("City's Rule(s)") governing patking,
access, times of work, noise, behavior towards City’s employees, customers, guests
or invitees, and such othet matters not involving the means, method, techniques or
manner of the Work’s performance that City deems pertinent to preventing
disruption to Ciry's ongoing operations.

@A)

®)

©

CMAR will enforce, and will be responsible to City for the failure of its
employees, or emplovees of its Subcontractors or Supplier to comply with
City's Rules.

Compliance with City's Rules will be a condition to the right of any person
to enter upon any of City's property, and City has the right to revoke such
right of access to any person who has breached or failed to comply with any
of City's Rules.

The 1ssuance or non-issuance, enforcement or non-enforcement of City's
Rules by City will not trelieve CMAR from its sole and exclusive
responsibility to City for taking all appropriate precautions, in accordance
with applicable Laws, to ensure the health and safety of petsons and
property with respect to the Work.

174  Compliance Assurances. CMAR warnants to City that CMAR and its
Subcontractors and Suppliers are in compliance with all of the following:

(A)

)

©

Subcontractors and Supplier now hold—and, at all tdmes relevant to this
Project, will hold—all licenses, registrations and other approvals necessary
for the lawful furnishing of the Services; and

Subcontractors and Suppliers are not—and, at all tmes relevant to this
Project, will not—be debarred or otherwise legally excluded ("Debarred™)
from contracting with any federal, state or local governmental entity; and

Except with City's knowledge and consent and provided the acrivity,
employment, interest or contribution will not reasonably compromise or
appear to compromise their professional judgment or prevent them from
serving the best interests of City, Subcontractors and Suppliers will not:

1) Accept trade discounts;

2 Have a significant direct ot indirect financial interest in CMAR or
any of its Subcontractors or Supplier; or

(3) Undertake any activity ot employment or accept any contributon.

18, Health and Safety.

18.1  General Safety Duty.

®

(B)

CMAR is solely responsible for the safety and health effects of the Work as
it may impact all persons and property whether or not under CMAR’s
control.

CMAR. shall at all times:

(1) Provide proper rraffic contol, warnings, and all other measures
necessary to protect City and City's emplovees, invitees, licensees,
and agents, and all other third persons from illness, sickness, death,
personal injury ot property damage arising from or relating to the
Work; and
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18.2

18.3

2) Maintain a safe working environment, in full compliance with all
applicable Laws relatng to occupational health and safety and
drugs in the wotkplace.

Hazardous Substances. CMAR is responsible for the proper handling of every
substance, material and equipment it brings to the Site, and in the conduct of its
operations, so as to prevent the release of any Flazardous Substance:

(&Y Remediation. CMAR is tesponsible for the cost of remediation and all
other losses and damages to City resulting from any release by CMAR of
any Hazardous Substance.

(B) Actions upon Discovery. If CMAR discovers material on the Site 1t
reasonably believes to be a llazardous Substance, then CMAR must
immediately:

n If the Fazardous Substance presents or may present an imminent
threat or endangerment to public health or safety, immediately
notify the City and, if appropunate, the National Response Center,

(2) If the Hazardous Substance does not present an imminent threat or
endangerment to public health or safety, notify City in writng of
the discovery of the Hazardous Substance and provide all relevant
mformation;

(3) Discontinue Wotk in the affected area land take whatever
reasonable precautions are necessary to protect persons and
property from exposute to the Hazardous Substance, mcluding, but
not limited to, taking actions to prevent the movement, spread or
disturbance of the suspected Hazardous Substance in accordance
with applicable Laws;

c) CMAR may resume operadons in the affected area only after City
has determined that the materal 1s either not a Hazardous
Substance or that it is a Hazardous Substance but it has been
propetly remedied or mitigated or the risk has been minimized in
accordance with applicable Law, and

(5) If the remedy directed by City results in a delay to the Work’s
cridcal path, and if CMAR did not cause, allow, or contribute to
the release or threat of release of the Hazardous Substance, CMAR
may be entitled to an equitable adjustment of the Contract Limes
and Contract Sum, in accordance with Section 11 or Section
20.3(E) of this Agreement.

Waste.

(A} Waste Defined. "Waste" includes any dust, solids, liquids or other form of
discardable material that 1s not a Hazardous Substance:

B) Waste Management. CMAR must maintain proper precautions so that the
amount of Waste resulting from CMAR’s Work 1s at all times:

ey Kept at mmmum;

{2) Confined within the Site; and

33




19.

20.

3 Not permitted to interfere with or dismarb City’s ongoing
operations or the activities of City’s employees, customers, guests,
invitees, or licensees.

(&) Waste Removal.  All Waste must be removed from the Site cach day,
putsuant to a plan approved by City, and the Waste must be properly
transported and disposed of at an appropriate disposal facility in accordance
with applicable Law.

o) Contract. CMAR must contract with City for any regular waste removal.

Petmits,

19.1

19.2

19.3

19.4

Site.

20.1

20.2

20.3

Duty to Secure. CMAR will timely and proactively apply for, and undertake all
actions necessary to secure all federal, state and local permits, licenses and approvals
required for the Work.

Costs of Permits. Lhe cost of permits, licenses, connection fees, and other such
fees must be included in the Construction Services Costs. If CMAR’s actions cause
the cost of the Work to increase because normal permit application review and
issuance may cause it to fail to the Construction Schedule, the cost for seeking
expedited review and approval of such permit applications must be borne solely by
CMAR and will not be reimbursed by City.

Public Hearings. CMAR will attend and participate in all public hearings held by
local governmental jutisdictions and utlities in connection with the issuance and
compliance with such permits, licenses and approvals.

Compliance, CMAR and each of ifs Subcontractors and Suppliers must comply
with, and give all notices and take all actions required by all permits issued for the
Work. Any failure to comply with the terms and conditions of such permits will be
the tresponsibility of the CMAR and any penalties imposed for such failure(s) shall
be borne by the CMAR alone.

Title to Project Site, City warrants that it owus title to the Project site and that all
know eascments, licenscs, and restrictions that may affect the Project have or will be
timely disclosed.

On-Site Locations.

() Reference Points. City will provide engincering surveys to establish
reference points for construction, which in City’s judgment are necessary to
enable CMAR to begin the Work,

(B) Site Layout. CMAR will be responsible for laying out the Work, protecting
and preserving the established reference points and must not make change
relocations without the proper written approval of City.

(C) CMAR’s Responsibilitics. CMAR must report to City whenever any
reference point is lost or destroyed or whenever relocation of a reference
point is required due to necessary changes in grades or locations. CMAR
will be responsible for the accurate replacement or relocation of the
refercnce points by professionally qualified personnel.

Newly Discoveted or Changed Conditions. CMAR warrants and represents that
CMAR:
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)

B)

(©

D)

(E)

{F)

Inspection. Has conducted a visual inspection of the Site, reviewed the
soils report, and performed all other due diligence activities CMAR
considers adequate to verify the conditions of the soils and other conditions
at the Site;

No Defects. Has observed no defects, discrepancies, deficiencies or faults
with the Site making it unsuitable for the Project or found any defects,
discrepancies, deficiencies or faults in any Project Documents that would
require further investigation (except those that have already been reported
to City in writing); and

Acceptance. Accepts the condidon of the soils and the Site as being fit and
proper to allow for the full performance of the Work.

Discovery of Conditigns. If, at any time CMAR duting the performance of
the Work, CMAR encounters previously unknown conditions at the Site,
which could not reasonably have been detected by CMAR's investgaton,
and that make it unsuitable for the Work’s proper and accurate
performance, CMAR must promptly:

(1) Discontnue Work in the affected area;

(2) Leave the Newly Discovered or Changed condidons as they are
found (taking reasonable precautions for the protection of persons
and property};

(3 Notify City and its Project Coordinator (immediately by phone or

email, followed by written notice within 24 howrs identifying the
Newly Discovered or Changed Conditions with specificity); and

(4 Awail clarification and direction before CMAR proceeds with any
Work that may be affected.

For purposes of this Section, ‘Newly Discovered” or “Changed”
conditions shall include, without limitation: deficiencies in the
design or in the condition of existing construction, conditions in or
beneath the Site that differ rnatedally from indications in the
Desigr Documents, ot other newly discovered or changed
condigons that may adversely impact the Work and that are not
provided for in the Design Documents.

Equitable Adjustment. If the Newly Discovered or Changed Conditions
could not be reasonably discovered or foreseeable by CMAR duting its duc
diligence activities, CMAR may be entitled to equitable adjustment of the
Contract Times and GMP for any resulting critical path delays or additional
expenscs incurred by CMAR, subject to Sections 1C and 11 of this
Agreement

Liabiity and Respongibility. Tf CMAR proceeds with Work after discovery
of a Newly Discovered or Changed condition without notifying City and
suspending applicable Work as provided in this Section, CMAR will be
liable and fresponsible to City for all resulting losses, liabilities, damages, and
expenses and CMAR will have waived any right to seek a CMAR Claim or
Equitable Adjustment {(as provided in subsection 20.3(E.) abouve) resultng
from any Newly Discovered or Changed conditon.
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204

20.5

Underground Facilities. CMAR will comply with the provisions of ARS. § 40-
360.21 et seq., relating to underground facilities, and further:

&)

B)

()

D)

Other Owners. CMAR acknowledges that City is not the owner of some
underground facilities on, or contiguous ro, the Project Site. “Underground
facilities” includes, but is not limited to, clectrical condnit, water trrigation
canals and ditches, gas lines, telecommunications lines, or other
communications fibets, and such facilities may be owned and/or operated
by governmental or private entities;

Information and Data, The information and data shown or indicated on
the Design Documents and other site specific documents concerning
existing underground facilities at, ot contipuous to, the Project Site will be
based on the information and data furnished to City by the owners or
operators of the underground facilities;

s ies. City will not be responsible for the accuracy or
completeness of the information or data provided by others and CMAR will
have the responsibility for the following, the cost of which are included in
the GM1>:

{1 Reviewing and verifying the information and data provided by
others;
(2) Locating all underground facilities on, or contiguous to, the Project

Site, to the extent knowledge of adjacent underground facilitics 1s
necessary and reasonable to secure;

3 Coordinating  the Work with the owners of the underground
facilides during construction;

(4) Providing for the safety and protection of all underground facilities
affected by the work; and

3 Integrating any underground facility into the Work as necessary.

Repair and Replacement. City will not be responsible for any repair or
consequential damages resulting from CMAR’s mistake in locating ot failure
to locate underground facilities and appropriately integrate the location into
the Work

City-Owned Underground Facilies.  City will provide CMAR  with

information and data about the location and characterisics of any
underground facility that it owns, gencrally water and sewer, and CMAR
may rely on that information and data.

Archaeological Deposits. In accordance with A.R.S. § 41-844, if CMAR discovers
any archaeological sites or objects, CMAR must promptly report them to City and
Director of the Arizona State Museum:

{AY CMAR will further ensure compliance with the provisions of state
law with respect to archaeological sites or objects; and

B) CMAR may be aflowed an adjustment for time depending on the
extent of the tasks required to catalogue and preserve the find and
any effect the find may have on the Work.

Qn-Site City Activity.
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21.2

Partial Utilization. Before Final Completion of the Project, as defined in Section
6.6 of this Agreement, City may opt to divide the Project and place a portion of the
Project into use if such that part has reached substantial completion. ‘L'he City may
exercise the option to divide and use a portion of the Project 1f:

@)

(B)

€«

The Design Documents identify a distinet phase of the Project, and the part
of the Project being sought to be placed into use has been identified in the
Design Documents as a separate phase; or

City and CMAR agree that the part sought to be placed into use is a
separately functioning and usable part of the Work that can be used by City
for its intended purposc withour significantly interfering with CMAR’s
timely and proper performance of the remainder of the Work.

If the Project is not phased and City decides 1o place a part of the Project
into use such that CMAR incurs additional costs or requires additional tme,
CMAR may present a CMAR Claim for additional time or compensation in
accordance with Section 11 of this Agreement.

City’s Performance of On-gite Work, City may perform other work on-site that
1s related to the Project using by either the City’s own work force, contractors,
vendors or suppliers including, but not limited to, utility companies, e.g., electric, gas,
telecommunications, petform work on the Site (“City’s On-site Work™).

(A)

(B)

Access. CMAR will assurce that the entities handhling the City’s On-site
Work have safe and proper access to all portons of the Project Site
necessary for the performance of the City’s On-sire Work,

Materials and Fquipment. CMAR will assure that the entities performing
the City’s On-site Work have adequate space to transport, handle, stage and
store matetials and equipment and adequate space and opportunity to
conduct the City’s On-site Work.

Coordipation. CMAR will coordinate s Work with the City's On-site
Wotk so that both parties perform their Work i a timely and efficient
mannet.

(1) Unless otherwise provided in the Project Documents, CMAR will
petform all cutdng, fitting, and patching of material or elements of
the Work that may be requured to make the CMAR’s Work and the
City’s On-sile Work consistent and functional.

(2) CMAR will not endanger any Other On-site Work while
integrating the works.

(3 If the CMAR’s completion of any portion of the Work depends
on the completion of City’s On-site Work, CMAR will inspect the
City’s On-site Wotk and timely report to City any delays, defects,
or deficiencies that may delay or hinder CMAR’s complete
exccution of the Work. A failure by CMAR to inspect and report
the City’s On-Site Work will constitute acceptance of that Work
and any objcction CMAR may have is deemned Lo be waived.

Compensation. If CITY On-site Work is required, but was not identified in
the Design Documments or other documents upon which CMAR could
reasonably rely in prepating the GMP,:
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21.3

) Written notice of the City On-site Work will be given to CMAR a
reasonable tme before this work begins; and

2 CMAR may make a CMAR Claimn, under the provisions of Section
11 of this Agreement if CMAR believes this unidentified City On-
site Work will cause CMAR to incur additional expenses ot time.

Transfer of Control. In the event control of the Project Site is transferred from
CMAR to another party or entity, CMAR and City will work to assure that safety of
the Project Site is not comprotnised, that access to and control of the Project Site is
maintained, and that proper insurance is in place.

22, Inspection of Work.

221

2.2

City Inspections. City has the right to inspect the Work at any time and to any
extent it belicves 1s necessary and reasonable.

(A) Required Tnspections. Certain aspects of the Work will require inspections
in accordance with existing City Ordinances and City Code provisions or in
accordance with the scope of Work as set forth in this Agreement.

(1) CMAR must timely arrange and finalize any required inspections
and testing.

(2) CMAR will pay all costs associated with any required inspections,
and these costs shall be included in the GMP. The costs of any
testing or collection of data that is required for the inspection of
City shall not be the basis for any Change Directive, Change Order,
CMAR Claim or an amendment to the GMP.

(3) CMAR must obrain and provide to City Certifications or warranties
required or which reasonably result from the required inspection or
Lesting,

B) Cooperation. CMAR will cooperate fully with any inspections conducted
by the City. The City will attempt to coordinate its inspections with the
CMAR so as not to disrupt the Wotk; however, inspections for life or safety
issues will be handled by both parties on a priority basis.

(& Independeng Inspections. City may employ the services of an independent
party to conduct any tests or inspections at City’s cost and expense.

Specifically Described Items. If any material, component, or equipment
(collectively, an “Item”™) is specified or described in the Project Document,
Construction Document, or other document submitted to City by CMAR or by
CMAR to City, by trade, proprietary, or supplier name, that Item shall be used in
performing or completing the Work.

(A) “Qr-equal”. If the specification or description contains or is followed by
the words “or-equal”, other Items of a similar kind or nature may be
accepted by City, in its sole discretion, if the City determines, prtor to the
substitution, that the Irem proposed by CMAR is qualiatively and
functionally equal to of the Specifically Designed ltem and the Item is
sufficiently similar so that no change in the related Work will be required.

B) Substitutions. If CMAR proposes to usc an [tem different than that which
is specifically named, CMAR must make an application for approval of a
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223

224

22.5

substitution to City ptiot to use ot prior to any modification or deviation
intended to accommodate the use.

gD CMAR must submit a request for substitution in writing to City.
@) CMAR must submit with the request for substitution the following:;
{a) Information about the Item sufficient for City to make a

determination if the Item is essentially equivalent to that
named and is an acceptable substitute.

(b) Any cffect the substituon may have on timely
achievement of the Substanual Completion dare,
(c) Any cost or credits that will result from the substitution
must detail; and
(d) Any other relevant information requested by City.
(3 City approval of any substitute Item will be within its sole
discretion,

4 CMAR 15 responsible for the costs associated with making the
request for substitution, including the cost of obtaining the data.

Uncovering Work. City or its Project Coordinator may require CMAR 1o uncover
Wortl for inspection and testing.

(A) Builder’s Responsibility. 1f the Work had been covered without CMAR's
compliance with all applicable inspection and approval requitements of the
Project Documents, CMAR must propetly remedy or replace all
nonconforming or deficient Work, and adjacent property damaged thereby,
to City's satisfaction. CMAR must also pay the costs City reasonably ncurs
in connection with uncovering, testing, inspection and remedial work.

(B) City Responsibilicy. If the Work had been covered in accordance with all
applicable inspection and approval requirements of CMAR Documents,
City will pay the costs CMAR teasonably incurs in connection with the

uticoveting, lesting, inspection, remedial and restoration work, subjecr to §
11.

Rejected Work. CMAR must promptly, and so as not to interfere with the Project
Schedule, remove and replace, at CMAR's sole expensc, any Work that is scjected by
City or its Project Courdinator as defective, contrary to CMAR's warranties, or
otherwise not in accordance with the Project Documents.

City’s Remedy. If CMAR does not correct such deficient or nonconforming Work
within seven (7) days, or initiate any work that would reasonably take longer than
seven {7) days, after receipt of written notice from City to do so, City may, without
prejudice to any other remedies it may have, take whatever steps are necessary to
correct the deficient or nonconforming Work, and CMAR wilt pay City the costs
City incurs in connection with any cotrective action.

Warranties.

231

CMAR Wartanty. CMAR warrants that the Work performed pursuant to this
Agreement 1s free from defects. Upon 20 days written notice fraom the City, and
within two years from the Final Completion of the Work, CMAR must, at CMAR's
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23.2

233

sole expense, uncover, correct, and remedy any and all defects in CMAR's Work or
any defects in work of CMAR’s Subcontractors or Suppliers.

‘Third Party Warranties. If any other Contract Document ot third patrty warranty
provides for a period longer than two years, the longer period applics.

Call-Back Remedial Work. CMAR, at CMAR's sole expense, will propetly restore
any of the Work or other property that is damaged by reason of any remedial Work,
ta City's satisfaction.

(A) Wartanty on Remedial Work, All remedial Work will have an extended
warranty equal to the later of Final Completion or six (G) months after
completion of the remedial Work.

B) Self-Help. [f CMAR fails to correct any defects in accordance with this
call-back warranty, then City may correct the defects and CMAR must
retmburse City for all expenses incurred by City.

(% Non-exdusivity. This express call-back warranty is given in addition to, and
without any limitation on, any other claim, right or remedy City may have
under this Agreement or applicable Law including, without limitation, any
claim, right or remedy arising from tort, contract breach, license bond,
recovery fund, latent defect, breach of the implied warranty of habirabiliry,
CMAR's violation of any Law, ot any other claim, right or remedy, whether
discovered before or after the above described call back period (as may be
extended above).

(®) No Faylt of CMAR. This express call-back warranty excludes remedy for
damage or defect caused by abuse, modifications not executed by CMAR,
improper ot insufficient maintenance, impropet opetation, or ordinary wear
and tear usage.

Liens and Stop Notices.

241

24.2

24.3

24.4

Title to Work. CMAR warrants that title to all Work covered by an Application for
Progress Payment or Application for Finai Payment will pass to City no later than
the time of pavmennt.

Work Free of Liens. CMAR further watrants that, upon Application for Progress
Payment or Applicaton for Final Payment submittal, all Work for which Certificates
for Payment have been previously issued and payments received from City must, to
the best of CMAR's knowledge, information and belief, be free and cdear of liens,
claims, security interests ot encumbrances.

Duty to Remove Liens. In the event any document intending to give tise to a lien,
or any other claim is asserted, filed, or maintained against the Project or City
contrary to the foregoing warranty by CMAR, Subcontractot, or any Supplier, then
CMAR aprees to cause such lien or claim to be satisfied, removed, or otherwise
discharged at its own expense, by payment, bond or otherwise, within ten (10) days
from the lien’s filing date.

City’s Remedy for Liens. While state law ptecludes the filing of liens against
public property, liens cause City to incur unnccessary legal fees and costs in thetr
removal. Therefore:

(A) Citv Right to Action. If CMAR fails to take such action promptly afrer
notice from City, then City has the right, in addition to all other rights and
temedies available under this Agteement or at Law, to cause cach such lien
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25.

26.

or claim to be removed, satisfied or dischatged by whatever means City
chooses.

By Costs and Bxpenses. CMAR will be responsible for the entire cost and
expense of this lien removal action, including reasonable attomeys' fees and
expenses incurred by City, and will remit payment for these costs and
expenses immediately upon demand by City.

No Waiver. Anv review or approval given, ot payment made, by City or any of its
representatives dees not:

25.1

252

25.3

254

25.5
256

Constitute acceptance of CMAR's Work or of Lhe sufficiency of any request for
payment;

Operate as an acquiescence to, or waiver of, any departure from, or CMAR's failure
to perform in accordance with, any of this Agreement’s requitements;

Constitute approval of:
{A) The adequacy, form or content of any subcontract; or
{B) Any actions taken by CMAR or by any Subcontracror.

Relieve CMAR, any Subcontractor or Supplier of any obligations or responsibilities
under this Agreement;

Be accepted as evidence of satisfactory performance of any Work; or

Diminish in any manner City’s tiphts and remedies under this Agreement or
applicable Law.

CMAR’s Warranties and Representations.

26.1

Watranty. As an inducement to City to execute this Agreement, CMAR represents
and warrants the following to City (in addition to the other represenfations and
warranties contained in the Agreement) that:

(A) Financial Condition. CMAR and its affiliated entities are {inancially solvent
atl able to pay their debts as they mature, and posscssed of sufficient
working capital to complete the Work and perform all obligations under
this Agreement, provided that City satisfles its payment and other
obligations under this Agreement;

(B) Derformance Ability,. CMAR is able to furnish the Construction Services
and TI'E, Services required to complete the Project and perform its
obligations hercunder, provided that City satisfies its payment and other
obligations, and that CMAR has sufficient experience and competence to
do so;

(C) Litipation Status. There are no pending ot threatened legal actions or
proceedings which might materially impair CMAR or its affiliated entities’
ability to satisfy their obligations hereunder;

Dy Legal Status. CMAR, or any ptime contractor that is affiliated with a
CMAR entity, is licensed by the Arizona Registrar of Contractors to
perform consttuction and that all its construction Subcontractors and
Suppliets also will be so licensed; and

) Proper Authorization. That execudon of this Agreement and its
performance are within its authorized powers.
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28,

26.2

Survival.  ‘These represcntarions and warranties survive this Agreement’s
termination and the Project’s Final Completion, whichever is later.

CMAR Relationship to City.

271

27.2

27.3

27.4

27.5

CMAR's relationship to City is in all respects that of an independent contractor.

CMAR 1s solely responsible for the means, manner, method, supervision,
performance, coordination, safety progtams, or control of the Work 1o be
petformed by CMAR.

CMAR is not and will not be found to be an employee, instrumentality, department
or agent of City for any purpose.

This Agreement will in no respect be construed to create a partnership, joint
venture, or agency between the parties.

Neither party has right or power to bind or obligate the other party for any liabilities
or oblipations without the other parly’s priot wrilten consent.

Assignments,

281

28.2

28.3

284

City Assignment, City may assign or transfer this Agreement without CMAR's
consent.

City Financing. CMAR agrees that if City assigns this Agreement to any lender or
other third party source of funding for the Project (each, a "Iinancing Party™);

(A) CMAR will cooperate with any such assignments, and will execute any
consents, assignments and other instruments reasonably required to
facilitate the assignments;

(B CMAR will cooperate with any inspectors engaged by a Financing Party to

obsetve or inspect the work; and

(®) CMAR will execute any documents that the Financing Party reasonably
requests it to execute in connection with its review of any of CMAR's Work
or any of City's requests to Financing Party for disbursements on account
of the Work.

CMAR Assignment. CMAR will nor, withour City’s prior written consent, which
may not be unreasonably withheld, do the tollowing:

(A) Sell, transfer, assign or delegate any interest in this Agreement or any rights
or CMAR’s obligations; ot

B Until Final Payment is made, cause, suffer or permit:

{1) Any sale, transfer or assignment of any stock, membership or other
equity ownership interest in CMAR, or

) The issuance of any new stock or other equity ownership n
CMAR.

Void Assignments. Any transfer, sale, assipnment, delegarion, or issuance of any
stock, membership, or other interest in CMAR without City's written consent is
void.
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29, Taxation of Revenue Bonds. City may issue revenue bonds to fund the Project’s design,
construction and implementation. Tf City issues these bonds:

29.1

29.2

29.3

294

CMAR, to the extent within its control, and so long as it does not increase CMAR's
time or cost of performance of the Work, covenants that it will not knowingly take
any action, or fail to take any action, that adversely affects the inclusion from gross
income of the interest on any of revenue bonds under § 103(a) of the Internal Revenie
Code of 1986, as amended (the "Code™);

CMAR will not cause the interest on any revemue bonds to become an item of fax
preference for purposes of the alternative minimum tax imposed on individuals and
corporations under the Code; and

In the event of such action or omission, CMAR will, promptly upon having any
action or inaction brought to its attention, take any reasonable actions based upon
an opinion of bond counsel to City, as may tescind or otherwise negate such action
or omnissiomn,

CMAR, to the extent within its control, and so tong as it does not increase CMAR's
time or cost of performance of the Work, will not knowingly directly or indirectly
use or permit the use of any proceeds of any revenuc bonds or any other funds of
City to take or omit to take any action rhat would cause any revenue bonds issued to
be ot become "arbitrage bonds" within the meaning of § 148(a) of the Code or to
fail to meet any other applicable requirement of §§ 103, 141, 148, 149 and 150 of the
Code to the extenr applicable to the Revenue Bonds.

30, Indemnity.

30.1

30.2

Duty to Indemnify, Defend, and Hold Harmless. To the fullest extent
permitted by Law, CMAR will indemnify, defend, save and hold harmless City and
its elected officials, officers, cmployees, agents, consultants, sub-consultants,
representatives, and agents (individually, an "Indemnified Party"; collectively, the
"Indemnified Patties™) for, from and against any and all third-party claims, demands,
causes of action, damages (including compensatory, consequential, liquidated, and
punitive), judgments, penaldes, settlements and all other losses arising (collectively
“Claim”) from the performance or nonperformance of this Agreement by CMAR or
of a Subcontractor, Supplier, or any other person or entiry for whom CMAR is
responsible and all attorneys' fees, consultants' fees, court costs (whether or not
taxable by statute), and expenses incurred by each Indemnified Party.

Extent of Indemnification.

(A) This indemnification is comprchensive and encompassing to the maximum
extent permitted by Law and includes, but is not limited to, a Claim, just ar
unjust, of any kind, nature or description whatsoever, whether sounding in
a tort, warranty, contract (including breach of this Agreement), equity, a
statute, or any other theory of liability, and whether Claim s based on an
alleged death, personal injury, sickness, conversion, breach of contract,
breach of warranty {express ot implied), breach of representation, defective
work not remedied, lien, stop notice, property damage (including property
damage to the Work), patent infringement, copyright infringement, loss of
use and all other economic loss, release of a petroleum byproduct or other
substance regulated by applicable Law, legal violations or other claimed
damage.

(B} This indemnity is in addition to and will not be deemed to limit any other
indemnity given by CMAR.

43




30.3

Defense of Indemnified Party, CMAR will defend each Indemnified Party under
this indemnity at CMAR’s expense with counsel reasonably acceptable to the
Indemnified Party, subject to the following:

(A) The Indemnified Party has the opportunity to participate in the defense
against the Claim;

B) If there are potential conflicting interests that would malke it inappropriate
for the same counsel to tepresent both CMAR and the Indemnified Party,
or the [ndemnified Party has defenses available to it that are not available to
CMAR, then the Indemnified Party may select separate counsel to represent
it at CMAR's expense;

© No settlement or compromise can be effected by CMAR without the prior
consent of the Indemnified Party; and

D) If CMAR does not, within fifreen (15} days after receipt of Notice from the
Indemnified Party (or such shotter period of time as may be necessary to
avold a default on a Claim), give Notice to the Indemnified Tarty of
CMAR's election to assume the defense of the Claimn, the Indemnifted Party
has fight to undertake, at the expense and risk of CMAR, the defense,
compromise or sertlement of the Claim,

304 Negligence of Indemnified Party. The foregomg oblipations Lo indemnify,
defend, save and hold harmless apply even if a Claim results in part from the
negligence of an Indemnified Party, but, in such event, the ultimate lLability of
CMAR is only to the extent the Claim is found to have resulted from the negligence
of CMAR or of any Subcontractor or Supplier.

(A) In no event, however, will an Indemnified Party be indenmnified for a Claim
to the extent it results from the gross negligence or intentional conduct of
the Indemnified Party or the Indemnified Party’s agents, employees or
indemanity as provided in AR.S.§ 34-226.

(B) An Indemnified Party's acting or failing to act in reliance on promuses,
represenlations or agreements made by CMAR in the performance of the
Work may not be considered gross negligence or an intentional act or
failure to act by the Indemnified Party.

31, Insurance Requirements.

311 Insurance Obligation. CMAR fmust, as a material obligation to City and a
condition precedent to any payment otherwise due to CMAR, furnish and maintain,
and cause its Subcontractors and Suppliers to furnish and maintain, insurance in
accordance with the Insurance Requirements attached as Exhibit E.

(A) Force Placement. In the event CMAR fails, or any Subcontractor or
Supplier fails, to maintain all insurance as provided in Exhibit E, City may,
in addition to, and without prejudice to any other remedies available to it
under this Agreement or applicable Law, on rwo (2) days’ notice, purchase
equivalent insurance.

(B Reimbursement for Force Placement. CMAR will reimburse City upon
demand, or, at City’s option, by way of withholding or off-setting amounts
otherwise due to CMAR, for all expenses City incurs in connection with
obtaining such insurance.

31.2  Riskof Loss.
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313

314

3.5

(A} CMAR bears the risk of loss to all materials, equipment, frxtures, supplies,
or other Work element, whether in transit, stored off-site, or stored or
housed on site, until such clements(s) have been incorporated into the
Project, at which time CMAR risk of loss will be addressed in accordance
with the other portions of this Agreement.

B) CMAR is solely responsible for insuring all such matenals, equipment
fixtures or other Work element from loss until such materials, equipment,
fixtures or other elements have been physically incorporated in the Project,
at which nme CMAR risk of loss will be addressed in accordance with the
other portions of this Agreement.

Bonds. Upon this Agreement’s execution, CMAR must furnish Payment and
Performance Bonds required under the provisions of AR.S. § 34-608. The forms of
the bonds will comply with the statute and be provided by a surety approved by
City.

Builder's Risk Insurance. CMAR will furnish an all risk property insurance
("Builder's Risk™) for the replacement value of the Work performed.

(A) Form. The form of policy for this Builder's Risk coverage must be non-
reporting, in completed value with no co-insurance, and valued at
replacement cost with non-standard (broad) form all risk policy.

B Coverage Value. 'The value utilized must be 100% of the completed value
(incloding  Contract  Amendments) of the renovation, repairs  or
constructon.

Other Property Lost Coverage. Insurance against loss of tools, equipment, or
other items not incorporated into the Work, but required for the Worl’s
performance, 1s CMAR’s responsibility,

Records. CMAR must keep full and detailed accounts and exercise controls as may be
reasonably necessary for the Work’s proper financial management using generally accepted
accounting methods and control systems reasonably sadsfactory to City.

321

City and its properly authorized representatives—who may be City employces or
independent contractors as determined by City—will be afforded access at all nmes
on reasonable advance notice to all CMAR's tangible and electronic records received
or generated in connection with the Project, including, without limitation, records,
books, ledgers, correspondence, instructions, drawings, receipts, contracts,
subcontracts, vouchers, memotanda, clectronic data bases and other clectronically
stored data and printouts thereof, and similar data relating to this Agreement
(“Project Data”).

(A) Project Data availability will allow for audir, review, inspection and copying,
at the Site or at CMAR's offices, if these offices are located 1n Maricopa
County, Arizona,

B) Access will be available during regular business hours.

(® Project Data will be available for this inspection for at least one year after
Final Completion of the Project or one year after the City has 1ssucd its
Final Payment and resolved all disputes regarding payments under this
Agreement, whichever is later.
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3,

322  CMAR will be entitled to a reasonable charge for furnishing more than one hard
copy of any document thar is requested by City. CMAR will provide electronic
copies to the City upon request.

323 CMAR must preserve all such Project Data for a period of six (6) vears after Final
Payment, or longer where required by Law, and prior to destruction, Project Data
will be delivered to City if City requests.

324 CMAR must include these record keeping and record retention provisions in irs
subcontracts and contracts with Suppliers and requitre these parties to afford the
City similar access for audit, inspection and copying, to all of the hard copy and
electronically stored Project Data.

Equal Employment Opportunity.

33.1 Non-Discrimination Policies. CMAR must develop, consistently implement, and
effectively maintain non-discrimination policies.

{A) Duty to Not Disgrimination. CMAR and CMAR's Subcontractors and
Suppliers must not discriminate against any employee or applicant for
employment because of race, religion, color, sex, sexual orentation or
national origin.

(B) Affirmatdve Action. CMAR must take affitmative acdon to Insure that
applicants are employed, and that the cmployees are treared during
employment without regard to their race, religion, color, sex, sexual
orientation ot natonal origin. This affinnative action includes, but not be
limited to, the following:

{1 employment;

(2) upgrading;

(3) demotion or transfer;

# rectuittnent or recruitment advertising;

{5 layoff or termination;

(6) rates of pay or other compensation; and

(7 selection for training, including apprenticeship.

33.2 Notices of Non-Discrimination Policies, CMAR. will post in conspicuous
places, available to employees and applicants for employment, notices that set forth
the non-discrimination policiecs and CMAR, its Subcontractors and Suppliers will, in
all solicitations or advertisements for employees placed by them or on their behalf,
state that all qualified applicants will receive consideration for employment without
regard to race, rcligion, color, sex, sexual orientation or national origin.

Immigration Law Compliance: CMAR, and on behalf any Subcontractor and Supplier,
warrants, to the cxtent applicable under AR.S. § 41-4401, compliance with ail federal
immigration laws and regulations that relate to their employees as well as compliance with
ARS. § 23-214(A) which requires registration and participation with the E-Verify Program.

341  Any breach of warranty under this Scetion is consideted a material breach of this
Agreement and is subject to penalties up to and including termination of this
Agreement.

342 City retams the legal right to mnspect the papers of any CMAR, Subconiracior or
Supplier emplovee who performs wotk under this Agreement to ensure that CMAR,
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35.

34.3

34.4

345

3.6

its Subcontractors and Suppliers are fully in compliance with any warranty under
this Section.

City may conduct random inspections, and upon request of City, CMAR shall
provide copies of papers and records of CMAR demonstrating continued
compliance with the warranty under this Sccton, CMAR agrees to keep papers and
records available for nspecdon by the City during normal business hours and will
coopetate with City in exercise of its statutory duties and not deny access to its
business premises or applicable papers or records for the purposes of enforcement
of this Section.

CMAR agrees to incorporate into any subcontracts under this Agreement the same
obligations imposed upon CMAR and expressly accrue those obligations directly to
the benefit of the City. CMAR also agrees to require any subcontractor to
incorporate into each of its own subcontracts under this Agreement the same
obligations above and expressly accruc those obligations to the benefit of the City.

CMAR’s warranty and obligations under this Section to the City continue
throughout the term of this Agreement or until such time as the City determines, in
its sole discretion, that Arizona law has been modified so that compliance with this
Section is no longer a requircment.

The “E-Verify Program” above means the employment verification program
administered by the United States Department of Homeland Secuarity, the Social
Security Administration, or any successor program.

Termination.

35.1

35.2

353

354

For Cause. City has the right to terminate this Agreement without notice if
CMAR:

(A) Fails to maintain insurance required by this Agreement;

(B) Violates any applicable Law regulating Hazardous Substances, occupational
health, job safety, or environmental matrers;

(o Jeopardizes the health, safety or welfare of persons or property;

(D) Is Debarred by any governmental entity (in which event the termination will
be effective as of the date of the sanction or debarment); or

(E) Abandons the Work.

For Breach. If this Agreement is breached by CMAR, City may terminate this
Agreement if CMAR fails to cure the breach within seven (7) calendar days after
delivery of written notice specifying the breach or within such longer period of time
as City may agree to in writing.

Remedy after Tetmination. If this Agreement is terminated, CMAR will
immediately stop Work and remove its employees from the Project Site. City may,
without prejudice to any other right or remedy available at Law or in equity,
complete the Project through alternate means and in whatever manner City deems
approptiate. City may also, at its election, take possession of and use the materials,
equipment, tools and machinery of CMAR, a Subcontractor, or any Supplier to
complete the Work otherwise required of the CMAR under this Agrcement.

Payment after Termination. CMAR will have no right to any further payment
untl after City has completed the Project and determined the amount of its costs,
and expenses and damages resulting from the termination.

47




35.5

35.6

B

If the unpaid balance of the Contract Sum exceeds the costs City incuts to
complete the Project, plus other expenses and damages incurred by City
resulting from CMAR's breach of this Agreement, City will pay CMAR the
difference.

If the expense of completing the Project, plus City's damages and other
expenses, exceeds such unpaid balance, CMAR will pay the difference to
City upon demand.

For Convenience. City may terminate this Agreement as to all or any part of the
Work for convenience at any time without cause upon five (5) days written notice.

@)

(B)

Notice of Termination for Convenience, Notice of termination for
convenicnce:

o Will be provided no less than five (5) days before cessation of
Work;

(2) Will specify the date of termination for that part of the Work; and

(3) Will direct the sequence and manner in which the termination will
be implemented.

Payment after Termination for Conventence. Upon termination for
convenience, City will pay CMAR the reasonable value of all Work

performed prior to the date of termination, including costs necessarily
incurred, reasonable costs of demobilization and shut down, and reasonable
overhead and profit on Work performed, but excluding any profic or
overhead on unexecuted Work.

Abandonment.
{A) City’s Right to Terminate. In the event CMAR, any Subcontractor or

(B)

©

Suppliet suspends or terminates its performance under this Agreement for
any reason, Ciry has the tight to suspend or terminate all or any part of this
Agreement and finish the suspended or terminated Work by whatever
means City deterinines is approptiale.

Replacement. To prevent terminadon, CMAR must replace Subcontractor
or Supplier within five (5) days by procurement of a Subcontractor or
Supplier in a manner that is acceptable to City.

Withholding of Payments. If the abandoning Subcontractor or Supplier is
not timely replaced, City may complete the Work at CMAR's expense, in
which case:

(1) CMAR will not be entided to teceive any further payment
hereunder undl:

(a) The entite Droject is complete; and

(b} All direct and indirect costs incurred by City to complete
CMAR's Work, plus a reasonable allowance for City's
overhead and profit, has been paid or offset against the
GMP.

(2) Direct and indirect costs and the allowance for overhead and profit
will apply against the Contract Price and, if the cost to complete
the Project is greater than the amount due CMAR, CMAR will pay
that difference immediately to City.
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36.

37.

38.

Dispute Resolution.

36.1

36.2

Each claim, controversy and dispute {cach a "Dispute,” collectively, "Disputes™) will
be initiated and resolved as provided in Exhibit G.

CMAR will continue performance of the Work pending resolution of any CMAR
Claim, or of any Dispure unless otherwise directed by City in writing.

Notices.

371

372

37.3

374

Any communication or notice required to be issued or given under this Agreement
(each, a "Notice™) will be cffective only if:

(A) Notice is in writing; and

{B) Delivered to the physical or electronic address given in Section 3 of this
Agreement on a business day observed by City ("Business Day"}:

(1) in person;

(2) by private express overnight delivery service (delivery service
charges prepaid);

(3) certified or registered mail (return receipt requested); or
(4 electronic mail, if confirmation of receipt is given and received.
A notice will be deemed delivered to the party:

(A) As of the date of reccipt if received before 5:00 PM on a Business Day at
the address for Notices wdentified in Section 3 of this Agrecment; or

(B) As of the next Business Day if received after 5:00 PM on a Business Day at
the address for Norices identified in Section 3 of this Agreement.

The party giving Notice will have the burden of proof as to the dme and place of
delivery.

A party may only change its representative or the information for giving Notdce by
giving Notice of the change to the other party in writing at least ten (10) days prior
to the date such change becomes effective.

Miscellaneous.

381

38.2

38.3

38.4

Contract Amendment. The partics may, at any time, modify this Agreement by
written agreement ("Contract Amendment”) sighed by both City and CMAR. The
Contract Amendment shall become effective and an cnforceable pat of this
Agreement upon its execution.

Integration. ‘This is the entire agreement of City and CMAR, and it supersedes all
negotiations and any prior agreements between them relating to the Work and the
Project. No other documenrs are included unless incorporated herein by reference.

Counterparts.  This Agreement may be executed in counterparts, and all
counterparts will together comprise one instrument.

Successor and Assigns, This Agreement will inure to the benefit of and be
binding on the parties” successors and assigns.
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39,

40.

38.5 Rights and Remedies.

(A) All fights and remedies provided in this Agreement are cumulative and the
excrcise or assertion of onc or more rights or remedies will not affect any
other rights ot remedies allowed by Law or equity or this Apreement.

(B} Neither the failure nor any delay on the part of a party to exercise any right,
remedy, powcer or privilege under this Agreement’s provisions, or with
respect to any occurrence, shall operate as a waiver with respect to such

provision or ocarrence therenf,

) No single or partial esercise of any right, remedy, power or privilege
precludes any other or further exercise of the same or of any right, remedy,

power or privilege.

386 No Waiver. No waiver is effective unless it is in writing and is signed by the parey

asserted to have granted such waiver.

38.7 Severability. If any provision of this Agreement is held by any court to be void or
unenforceable, that provision will not affect the validity of the remaining provisions

of this Agreement.

388  Sucvival. Except as specifically provided otherwise in this Agreement, each
warranty, representation, indemnification provision, insurance requirement, and
every other right, remedy and responsibility of City or CMAR under this Agreement
will survive the Project’s completion, or this Agreement’s earlier termination.

Conditions Precedent. This Agrcement’s effectiveness, and City's obligations hereunder,
are contingent upon City's written confirmation to CMAR that each of the following

contingencies have been fulfilled:

39.1  Funding. City has allocated funds specifically for the putpose of the Project or has

secuted financing it deems satisfactory for the Project.

39.2  Approval. This Agreement has been approved by the Glendale City Council.

Exhibits. The following exhibits are incorporated by this reference:

Exhibit Title First Reference
A The Project Recital A

B The Work; Key Personnel Recital B; § 3.2(C)
C GMP Schedule §o

D Project Schedule §0

E CMAR's Insurance Requirements § 31

I Forms of Payment and Performance Bonds §311

G Dispute Resolution Procedures § 36

[Remainder of page intentionally left blank.]




IN WITNESS WHEREOF Cm and (,MAR enter into this agreement and it shall become
effective as of the |3 day of , @044 (the "Effective Date").
2015

CITY OF GLENDALE

Brenda S. Flscher City Marll;j
Date: l lL‘" I

Approved as to I'orm:

Achen-Gatdner Construction, LI.C,

a Arizona Limited Liability Company Corporation

’

l
Damei_)L Splp/d/t/
Its: Vice Presi

Registrar of Contactors License: 261745

Date: Z T - /5’
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Exhibit A
THE PROJECT




EXHIBIT A — PROJECT DESCRIPTION
GMP PROPOSAL (09/23/14)

CONSTRUCTION MANAGER AT RISK FOR CITY OF GLENDALE
DEER VALLEY ROAD & 67" AVENUE WATERLINE IMPROVEMENTS
COG PROJECT NO.: 121328
ACHEN-GARDNER PROJECT NO.: 3362100

Following is a brief DESCRIPTION of the Project for which construction services are specified to be
performed;

The Hillcrest Ranch Booster Pump Station {HRBPS) serves to pump water from the City’s Water Zone 2 to
Water Zone 3 in the event the Pyramid Peak WTP is off line or at a reduced capacity. The purpose of this
project is to modify the waterline distribution system to improve the ability of the HRBPS to better serve
Zone 3. To accomplish this, new 24-inch and 30-inch waterlines will be installed in 67th Avenue through
the intersection at Deer Valley Road.

The proposed new waterlines will tie-in to existing 24-inch and 36-inch concrete lined steel cylinder pipe.
As part of the design phase services, the CMAR performed explaratory excavations in the area of the two
tie-ins, as well as possible other locations as necessary to develop this proposed scope of services.
Additionaily, the project includes an allowance for 250 LF of 12” waterline in Deer Valley Road through
the intersection at 67 Avenue.

Critical Dates and Considerations:

® Long-lead valves, line stops, and tapping sleeves - 6 weeks from approved submittals



EXHIBIT B
THE WORK

KEY PERSONNEL

(See Attached)




EXHIBIT B — THE WORK
GMP PROPOSAL {09/23/14)

CONSTRUCTION MANAGER AT RISK FOR CITY OF GLENDALE
DEER VALLEY ROAD & 67" AVENUE WATERLINE IMPROVEMENTS
COG PROJECT NO.: 121328
ACHEN-GARDNER PROIECT NO.: 3362100

NOTE: See following Exhibits:
o Exhibit B1 - List of GMP Documents
o  Exhibit B2 ~ Project Construction Phase Key Personnel



EXHIBIT B1 — LIST OF GMP DOCUMENTS

GMP PROPOSAL (09/23/14)

CONSTRUCTION MANAGER AT RISK FOR CITY OF GLENDALE
DEER VALLEY ROAD & 67" AVENUE WATERLINE IMPROVEMENTS
COG PROJECT NO.: 121328
ACHEN-GARDNER PROJECT NO.: 3362100

GMP is based on the following documents:

*  Wilson Engineers Option 4 Plan Sheets {4 sheets); titled Wilson Project No. 14011; dated 08/01/2014
C10:22:33,

*  MAG Specifications and City of Glendale supplemental specifications and details.

Achen-Gardner’s Design Phase Services Contract for this Project dated June 10, 2014.

City of Glendale Construction Manager at Risk, Construction Phase Agreement received by Achen-
Gardner via email October 28, 2014; 67 pages.

Achen-Gardner’'s GMP Proposal including Exhibits dated September 23, 2014,



EXHIBIT B2 — PROJECT CONSTRUCTION PHASE KEY PERSONNEL
GMP PROPOSAL (09/23/14)

CONSTRUCTION MANAGER AT RISK FOR CITY OF GLENDALE
DEER VALLEY ROAD & 67" AVENUE WATERLINE IMPROVEMENTS
COG PROJECT NO.: 121328
ACHEN-GARDNER PROJECT NO.: 3362100

Achen-Gardner’s Project key personnel for the construction phase are as follows:

Chris Dietl — Project Manager
Mike Gewecke ~ Project Superintendent
Tim Winburne — Project Assistant Superintendent

Project Team Construction Phase Support
Dan Broderick — Director of Pipeline Rehabilitation
Dan Spitza — Design Phase Services Manager/Principal
Andy Mortensen — Lead Estimator



EXHIBIT C

GMP PROPOSAL SCHEDULE

{See Attached)




EXHIBIT C— GMP PROPOSAL SCHEDULE
GMP PROPOSAL (09/23/14)

CONSTRUCTION MANAGER AT RISK FOR CITY OF GLENDALE
DEER VALLEY ROAD & 67" AVENUE WATERLINE IMPROVEMENTS
COG PROJECT NO.: 121328
ACHEN-GARDNER PROJECT NO.: 3362100

NOTE: See following Exhibits:

e  Exhibit C1 — GMP Proposal Schedule Summary

o  Exhibit C2 — GMP Schedule of Values

e Exhibit C3 — Bid item Clarifications, Assumptions, Inclusions/Exclusions



EXHIBIT D
PROJECT SCHEDULE

SCHEDULE UPDATES

(See Attached)




EXHIBIT C1 — GMP PROPOSAL SCHEDULE SUMMARY

GMP PROPOSAL (09/23/14)

CONSTRUCTION MANAGER AT RISK FOR CITY OF GLENDALE
DEER VALLEY ROAD & 67" AVENUE WATERLINE IMPROVEMENTS
COG PROJECT NO.: 121328

ACHEN-GARDNER PROJECT NO.: 3362100

CONTRACTOR will complete the Work in accordance with the Construction Documents and accept in full

payment for the Work items listed below the following GMP Approved Prices, as applicable:

ltem Percent Not-to-Exceed Price {$)
Cost of the Work 53.2% 936,490.00
General Conditions 6.3% 111,000.00
Bonds 0.7% 11,695.23
Insurance 1.0% 17,283.59
Sales Tax 3.2% 57,062.28
Contractors Fee 5.9% 104,749.00
OWNER Contingency * 18.0% 316,718.00
CONTRACTOR Contingency * 11.7%9 206,059.61
‘GMP 100% 1,761,057.71

NOTE: Percentages are calculated based on the GMP Total.

* Owner Contingency and Contractor Contingency include standard mark-up and fee structure (ref.

Exhibit C2 - S0V),

Guaranteed Not-To-Exceed Maximum Price or GMP {The sum of the computed totals listed in the GMP
Proposal Schedule and detailed in CONTRACTOR’s GMP Proposal dated September 23, 2014 and
referenced in the GMP Exhibits in the Construction Contract):

S 1,761,057.71

One million, seven-hundred sixty-one thousand, fifty-seven dollars and seventy-one cents.

THE GMP PRQPOSAL IS BASED UPON ESTIMATED QUANTITIES, UNIT PRICES, AND ALLOWANCES. IF THERE
IS AN ERROR IN THE GMP PROPOSAL OR COMPUTED TOTALS BY THE CONTRACTOR IT SHALL BE CHANGED

AND THE UNIT PRICES SHALL GOVERN.

OWNER shall pay CONTRACTOR for completion of the Work based on actual Measured Quantities and
agreed to unit prices in accordance with the approved Schedule of Values (re: Proposal Exhibit C2). It is
understood that these individual negotiated unit prices may include the cost assaciated with the risk of
delivering the work in accordance with Section 5 {Construction Manager At Risk Agreement —
Construction Contract) — Guaranteed Maximum Price and associated GMP Proposal Clarifications {re:
Proposal Exhibit C3). CONTRACTOR is not responsible for the adequacy of OWNER Contingency Allowance

amount.




EXHIBIT C2 — GMP PROPOSAL SCHEDULE OF VALUES
GMP PROPOSAL (09/23/14)

CONSTRUCTION MANAGER AT RISK FOR CITY OF GLENDALE
DEER VALLEY ROAD & 67™ AVENUE WATERLINE IMPROVEMENTS
COG PROJECT NO.: 121328
ACHEN-GARDNER PROJECT NO.: 3362100

See following Schedule of Values Spreadshest.



EXHIBIT C3 — BID ITEM CLARIFICATIONS, ASSUMPTIONS, INCLUSIONS/EXCLUSIONS
GMP PROPOSAL (09/23/14)

CONSTRUCTION MANAGER AT RISK FOR CITY OF GLENDALE
DEER VALLEY ROAD & 67" AVENUE WATERLINE IMPROVEMENTS
COG PROJECT NO.: 121328
ACHEN-GARDNER PROJECT NO.: 3362100

ITEM NO. ASSUMPTION/COMMENT/CLARIFICATION/INCLUSIONS/EXCLUSIONS

GMP excludes all costs associated with removing, replacing, and/or
relocating any existing buried and/ar overhead utilities not detailed in the
General design documents and utilized to prepare this GMP Proposal. Achen-
Gardner does accept responsibility for protecting any existing utilities
properly located (i.e. Blue Stake) but not detailed on the Project Plans.

GMP excludes all costs associated with COG Permit and Plan Review Fees,
General City of Glendale Commercial Permits, QA {i.e. Inspection} Costs, Impact
Fees, Utility Company Fees, and/or any other permit or fee not detailed.

Sidewalks and bike lanes will be maintained or detoured.

One lane of traffic is to remain open in each direction.

Temporary steel plates will be installed per MAG specifications and used
for vehicle or pedestrian trench crossings as required.

Bus stop access will be maintained but maybe relocated.

Left turn restrictions if needed.

Temporary traffic signals are not anticipated and will be paid for under
Owner’s Contingency if required.

106

205 -211 Pressure test by visual inspection. Disinfection by swab method.

These CM@Risk Construction Mark Ups and Fees are set and will be
applied to any increases or decreases in the Project’s Direct Costs and

700 - 404 General Conditions resulting from approved additions and/or deletions to
the Project Scope (ref: Contractor Contingency and Owner Contingency).

500 - 504 Estimate of Contractor Contingency has been set at $206,059.61 to be
utilized if needed as agreed upon by the City and Achen-Gardner.
Achen-Gardner does nat guarantee the sufficiency of Qwner Contingency.

600 - 601 Work performed from Owner Contingency is subject to afl applicable mark-

ups (ref. Exhibit C2 — SOV}. Mark-ups are included in the Owner
Contingency amount.




NOTE:

EXHIBIT D — PROJIECT SCHEDULE
GMP PROPOSAL (09/23/14)

CONSTRUCTION MANAGER AT RISK FOR CITY OF GLENDALE
DEER VALLEY ROAD & 67" AVENUE WATERLINE IMPROVEMENTS
COG PROJECT NO.: 121328
ACHEN-GARDNER PROJECT NO.: 3362100

See Attached Schedule which will be utilized as the Project Baseline Construction CPM Scheduie.



EXHIBITE
CMAR'S INSURANCE REQUIREMENTS

CMAR must, as a material obligation to City and a condition precedent to any payment otherwise
due to CMAR, furnish and maintain, and cause its Subcontractors and Suppliers to furnish and
maintain, insurance in accordance with the provisions of this Exhibit.

CMAR must secure and maintain without interruption, from the date of commencement of the
Work until the later of the date of Final Completion, the date of final payment, ot the date until
which this Agreement requires any coverage to be maintained after final payment, policies of
commercial general liability, commercial auto, umbrella/cxcess, workers compensation and
employers liability insurance, providing the following covetage, limits and endotsements:

1.

1.1

1.2

1.3

Commercial General Liability Insurance.

The CGL policy must be written on an occutrence basis, on ISO form CG 001 or
its equivalent, providing coverage for bodily injury, broad form property damage,
personal injury (including coverage for contractual and employee acts), contractual
liability, incidental professional liability, the hazards commonly referred to as XCU,
and products and completed operations, with a combined single limit of lability of
not less than $5,000,000 for cach nccurrence applicable to the Work, and an annual
aggregate limit of liability of not less than $5,000,000 applicable solely to the Work,
and meeting all other requirements of this Exhibit.

The general liability insurance may be accomplished with a combination of a
general liability and an excess/umbrella liability policy.

Each general liability policy must be endorsed or written to:
(A) Include the per project aggregate endorsement;

(B) Name as additional insureds the fellowing: City of Glendale and its
employees, representatives and agents  (collectively, the ™Additional
Insureds™);

(&)} Stipulate that the insurance afforded by the policies furnished by CMAR
will be primary insurance and that any insurance, self-insured retention,
deductibles, or risk retention programs maintained or participated m by the
Additional Insureds, or their agents, offictals or employees will be excess
and not contributory to the lability insurance furnished by CMAR and by
its Subcontractors;

(D) Includes a severability of interest clause; and

(E) Waive all rights of recovery against the Additional Insureds.

Workers' Compensation Insurance.
2.1
and Employers' Liability Insurance, with limits of at least $300,000 per accident or disease
per emplovee, both policies endorsed to waive subrogation against the Additional Insureds.

2.2

the protection of employees engaged in the Work who are exempt from the coverage
provided under the Workers” Compensation statutes with coverage equivalent or better than

The Wortkers’ Compensation policy must meet all Arizona statutory requircments,

CMAR must provide, at CMAR’s expense, Voluntary Compensation insurance for

the coverage required in the preceding sentence, for the duration of the project.




Auto Liability Insurance

3.1 Auto Liability must be carried with minimum combined single limits of $1,000,000
per occurrence for bodily injury and property damage.

3.2 This policy must include a duty to defend and cover all owned, non-owned, leased,
hired, assigned or borrowed vehicles.

33 This policy must be endorsed to name the Additional Insureds as such, stipulate that
any insurance carried by the Additional Insureds must be excess and not contributory, and to
watve subrogation against the Additional Insureds.

Equipment Property Insurance.

4.1 CMAR must secure, pay for, and maintain all-risk insurance as necessary to protect
City against loss of owned, non-owned, rented or leased capiral equipment and tools,
equipment and scaffolding, staging, towers and forms owned or rented by CMAR, its
Subcontractors or Supplicr and anv construction material in transit or stored in any location
other than the Site.

4.2 This policy must have a waiver of subtogation in favor of the Addtuonal Insureds.

Commercial Crime Insurance. This policy must cover employees responsible to disburse
funds to pay project costs against employee dishonesty, forgery or alteration, or computer
fraud.

Waiver of Subrogation. CMAR hereby waives, and will require each of its Subcontractors
and Suppliers to waive, all rights of subrogation against the Additional Insureds to the extent
of all losses ot damages covered by any policy of insurance,

Term of Coverage.

7.1 The products and completed operatons liabilicy coverage required by this
Agreement must extend for a period of not less than five years after the earlier of Final
Payment for the Wotk, or the termination of the Agreement (the "Completed Operations
Term").

7.2 If at any time prior to the conclusion of time limit described in Section 7.1 above,
CMAR cannot obtain equivalent coverage by replacement or renewal, CMAR must acquire 2
tail policy prior to expitation of the existing policy not less than five years after the catlier of
Final Payment for the Work, or the termination of the Agreement (the "Completed
Operations Term").

73 CMAR will furnish certificates of insurance and other evidence that City may
reasonably require during the Completed Operations Tetm to establish compliance with the
requirements of this paragraph.

7.4 All other policies of insurance must be maintained continuously in force from
commencement of the Work untl the date of Final Payment.

Subcontractor and Supplier Insurance Requirements.

8.1 CMAR must require all of CMAR's Subcontractors and Suppliers, as a condition of
working on the Project, and of receiving payment, to:

(A) Purchase and maintain  Commercial  General Liability, Workers'
Compensation and Employer's Liability, and Automotive insurance policies,
with the same coverage, endorsements, terms of coverage and other
provisions as arc required of CMAR under by this Exhibit, EXCEPT




10.

THAT the combined coverage limits of the general liability insurance to be
furnished by Supplier must be $1,000,000 per occurrence, and §1,000,000 as
the annual aggregate limit); and

(B) Timely fumish to City proper certificates, endorsements, copies of
declarations pages, and other documents necessaty to establish the
Subcontractor's compliance with this Exhibit.

{C) The Supplier’s general liability policy must also be endorsed to provide the
same coverage as the primary insurance, the general liability insurance
furnished by CMAR must be rhe secondary and noa-contributory, and any
insurance carried by the Additional Insureds must be excess, tertiary and
non-contributory to the insurance furnished by CMAR and Subcontractor.

{D) City has the right to inspect and copy all such certificates, endorsements, or
other proof at any reasonable time.

Other Policy Provisions, Each policy to be futnished by CMAR, each Subcontractor and
Supplier must:

9.1 Be issued by an insurance carrier having a rating from A.M. Best Company of at
least A-VII or better;

9.2 Iave a deductible not exceeding $10,000 unless othetwise agreed upon by City,

9.3 Provide that attorneys’ fees shall be outside of the policy's limits and shall be
unlimited;

9.4 Include the Faaility per aggregate endorsement;
9.5 Waive all rights ol subrogation against City;

9.6 Contain a provision that coverage afforded under the policies will not be canceled,
allowed to expire, of reduced in amount until at least thirty (30) days prior written notice has
been given to City; and

9.7 Be otherwise satisfactorv to City. Ciry agrees to consider alternatives to the
requirements imposed by this Exhibit but only to the extent that City is satisfied the
insurance is not commercially available to the insured. In such event, City shall have the
right to set conditions for such waiver, including, but not limited to, additional indemnities,
and the request that City shall be a loss-payee under the policy.

Certificates and Endorsements,

101 Within ten (10) days after the execudon of this Agreement, CMAR must provide
City with all certificates and endotsements evidencing that all insurance tequirements have
been met;

10.2  Within ten (10) days after execution of each subcontract {(but in all events prior to
such Subcontractor or Supplier commencing Services), CMAR must provide City with
certificates and cndorsements from each of its Subcontractors and Suppliers, 1 all cases
evidencing compliance by CMAR, and each Subcontractor and Supplier, with the
requiremcnts of this Exhibit. CMAR must also submit letters from the respective carricrs
(including, but not limited to, the Errors and Omissions insurance cattiers) that there are no
known ar pending claims or incidents which have resulted in the establishment of a reserve
ot otherwise have reduced the amount of coverage potentially available to City under the
policy and that available coverage has not been reduced because of revised limits or




1.

12.

13.

14.

15,

16.

payments made. In the event such representations cannot be given, CMAR, ifs
Subcontractors and Suppliers must furrish the particulars thereof to City.

10.3 If any of the foregoing insurance coverage is required to remain in force after Final
Payment, CMAR must submit an additional certificate evidencing continuation of such
coverage with the Application for Final Payment.

Reduction in Coverage. CMAR, each of its Subcontractors and Supplicts must promptly
inform City of any reduction of coverage resulting from revised limis, claims paid, or both.
City shall have the right 1o require CMAR or the applicable Subcontractor or Supplier to
obtain supplemental ot replacement coverage to offset such reduced coverage, ‘at the sole
cost or expense of CMAR or the applicable Subcontractor or Supplier.

Suppliers and Materialmen Coverages.

12.1 CMAR will endeavor to cause 2ll supplicrs and materialmen to deliver any
equipment, machinery or other goods FOB Site.

12,2 With respect to any equipment, machinery or other goods for which City or CMAR
has paid a deposit, CMAR will cause the respective suppliers and materialmen to maintain
personal property insurance in an amount equal 1o the value of such equipment, machinery
ot other goods (but in no event less than the amount of the applicable deposit) during
fabrication, storage and transit, naming City and CMAR as loss payee as their inerests

appear.
Condition Precedent to Starting Work.,

13.1  Prior to, and as a condition of its tight to begin performing any Work on the Site,
CMAR and each Subcontractor and Supplier must deliver to City certificates of insurance
representing that the required insurance is in force, together with the additional insured
endorsements and waivers of subrogalion required above, and such other proof satisfactory
ta City that the required insurance is in place; together with the original of each bond
required under this Agreement. CMAR and each Subcontractor and Supplier hereby
authotize City to communicate directly with the respective insurance agents, brokers and/or
carriers and sureties to vetify their insurance and bond coverage;

13.2  City shall be under no obligation or duty to make any such inguiry and City shall be
entitled to rely on any proofs of insurance tendered by CMAR and its Subcontractors and
Suppliers. City's acceptance of any proof of insurance and bonds offered by CMAR or any
Subcontractor or Supplier will not be deemed a waiver of the obligations of CMAR and
Subcontractors and Suppliers to furnish the insurance and bonds tequired by this Exhibit.

Additional Proofs of Insurance. CMAR mué;t, within ten (10) days after request, provide
City with cettified capies of all policies and endorsements obtatned compliance with this
Agreement.

Indemnity. The fact that CMAR and its Subcontractors and Suppliers are required by this
Agreement to purchase and maintain insurance in no way limits or restricts any other
obligations or duties CMAR and its Subcontractors and Suppliers may have to mdemnify,
defend or hold harmless City and the other Additional Insureds from and against any and all
Demands, Liabilities, Losses or Expenses of whatever kind or nature.

Interpretation. In the cvent of any inconsistency between the provisions of this Tixhibic
and those of the other provisions of the Agreement, the terms of this Exhibit will govern.




EXHIBIT F
FORMS OF PAYMENT AND PERFORMANCL BONDS

{See Attached)




PERFORMANCE BOND

BOND NO: 106211293
AR.S. § 34-608

Penal Sum: §1/ 761,057.71

ENOW ALL MEN BY THESE PRESENTS:

That Achen-Gardner Construction, LIC as Principal, hereinafter called

Contractor, and Travelers Casualty and Surety COmpany¥ss Surety, heteinafter called Surety, jointly and
severally bind themnselves to the City of Glendale, a municipal corporation of the State of Arizona ("Obligee") and its
assigns solely for the protection of Obligee as provided in A.R.S.§ 34-608(A)(1). *of America

WHEREAS Principal has entered into that certain "CMAR Agreement” ("Contract™ with Obligee (teferred to therein
as  "Ciy™), dated 1/13/2015 , for the design and construction of that certain
Deer Valley Rd & 67th Ave*¥ a5 described therein, which Contract, together with all Change Orders and
amendments theteto, is by reference made a part hereof, providing for a cumulative amount to be paid to Contractor
for all design setvices, construction and other work (collectively, "Work" as described in the Contract) not to exceed
guaranteed maximum price of $1,761,057.71 dollars. In accordance with A.R.S. § 34-608(A)(1)(A), the Obligee

estimates the price of the Construction Setvices the Obligee believes is likely to be furnished as of the date hereof
§.,76),057.71 (the "Penal Sum"™). **Waterline Improvements - CMAR

NOW, THEREFORE, the condition of this obligation is that, if the Principal faithfully petforms and fulfills all of the
undertakings, covenants, terms, conditions and apreements of the Contract during the ofiginal term of the Contract
and any change, extension, alteration or modification of the Contract, with or without notice to the Surety, and during
the life of any guaranty required under the Contract, and also performs and fulfills all of the undertakings, covenants,
terms, conditions and agreements of all duly authorized changes, extensions, alterations or maodifications of the
Contract that may hereafter be made, notice of which changes, extensions, alterations or modifications to the Surety
being hereby waived, the above obligation is void. Otherwise it remains in full force and effect. Provided, however,
that this bond is executed pursuant to Tide 34, Chapter 6, Arizona Revised Statutes, and all liabilities on this bond
shall be determined in accordance with Title 34, Chapter 6, Arizona Revised Statutes, to the extent as if it were copied

at length in this Agreement. The prevailing party in a suit on this bond shall recover as past of the judgment
reasonable attorney fees that may be fixed by the court.

The performance under this bond is limited to the construction to be performed under the Contract and does not
include any design setvices, preconstruction services, finance services, maintenance services, operations setvices ot
any other related services included in the Contract.

Signed and sealed this _ 28th day of January X8 2015.

Achen—Gardner Construction, LIC Travelers Casualty and Surety Company of

PRINCIPAL, SEAL SURETY America SEAL

BY:WW' By: \A/b(-a(/n) é / = g
d Vice Rresidant (Attomney-in-Fact) Susan A.

Tide: ___Kovifi J, Nunez/ CBI Bonding, Inc.

Apency of Record
535 E. MCKeflipS Rd,#129,Mesa,AZ 85203

Agency Address____— ‘

Ardzona Resident Agent Countersignature
Bond Number 106211293 Susan Ann Toomey




PAYMENT BOND
A.R.S, § 34-608 BOND NO: 106211293

Penal Sum: $1,761,057,71

KNOW ALL MEN BY THESE PRESENTS:

That Achen-Gardner Construction, LIC as Principal, hereinafter called

Contractor, and Travelers Casualty and Surety Company of America , as Surety,
hereinafter called Surety, jointly and severally, bind themselves to the City of Glendale, a municipal
corporation of the State of Arzona ("Obligee") and its assigns, solely for the protections of claimants
supplying labor or materials to CMAR or to CMAR’s Subcontractors in the prosecution of construction and

not for the protection of petsons providing any design services, preconstruction or other non-construction
services as ptovided in AR.S. § 34-608(A)(2).

WHEREAS Principal has by written agreement dated 1/13/2015 entered into that certain
"CMAR Agreement" ("Contract”) with Obligee (referred to therein as "City") for the design and construction
of that certain Deer Valley RA & 67th* | as provided therein. In accordanee with AR.S, § 34-
608(A)(2)(C), the Obligee estimates the price of the Construction Services the Obligee believes is likely to be

furnished as of the date hereof §] o261,057,71 (the "Penal Sum™). *Avenue Waterline Improvements

NOW, THEREFORE, the condition of this obligation is that if the Principal promptly pays all monies due to
all persons supplying labor or matetials to the Principal or the Principal's Subcontractors in the prosecution
of the construction provided for in the Contract, this obligation is void. Otherwise it remains in full force
and effect. Provided, however, that this bond is executed pursuant to Title 34, Chapter 6, Arizona Revised
Statutes, and all liabilities on this bond shall be determined in accordance with the provisions, conditions and
limitations of Tide 34, Chapter 6, Arizona Revised Statutes, to the same extent as if they were copied at
length in this Agreement. The Surety hereby consents in advance to, and waives notice of any change
directive or change order, extension of time or any other material alteration or modification of the Conteact,
ot of the Work to be performed theteunder. The prevailing party in a suit on this bond shall recover as a part
of the judgment reasonable attomey fees that may be fixed by the court.

CMAR

Witness our hands this __ 28th day of January X860 2015, .
Achen—-Gardner Construction, LIC Travelers Casualty and Surety Company of
PRINCIP SEAL SURETY America SEAL
- ey .
By: e~ By Mwh éj . BT INAn
4 % (Attorney-in-Fact) Susan A. foome‘]_
Title: Kevin J. Nunez / Vice President CBI Bonding, Inc.
‘ Agency of Record

535 E. McKellips Rd,$#129,Mesa,AZ 85203

Agency Address

Arizona Resident Agent Countersignature
Bond Number 106211293

Susan Ann Toamey




Travelers Casualty and Surety Company of America

Notice of Claim Filing Address

Atm: Surety Claims
One Tower Square, S102A
Hartford, CT 06183

Telephone: 800-842-8496
Fax: 860-277-1303



WARNING: THIS POWER OF ATTORNEY |5 INVALID WITHOUT THE RED BORDER

A POWER OF ATTORNEY ’
TR AVE LE Rs ‘J Farmington Casualty Company St. Paul Mercury Insurance Company
Fidelity and Guaranty Insurance Company Travelers Casualty and Surety Company
Fidelity and Guaranty Insurance Underwriters, Inc. Travelers Casnpalty and Surety Company of America
St. Paul Fire and Marine Insurance Company United States Fidelity and Guaranty Company

5t. Paul Guardian Insurance Company

Attorney-In Fact No. 125719 Certiftcate No. 0 0 6 O 4 3 8 6 5

KNOW ALL MEN BY THESE PRESENTS: That Farmington Casualty Company, St. Paul Fire and Marine Insurance Company, $t. Paul Guardian Insurance
Company, St. Paul Mercury Insurance Company, Travelers Casualty and Surety Company, Travelers Casualty and Surety Company of America, and United States
Fidelity and Guaranty Company are corporations duly organized under the laws of the State of Connecticut, that Fidelity and Guaranty Insurance Company is 2
corporation duly organized under the laws of the State of Towa, and that Fidelity and Guaranty Insurance Underwriters, Inc., is a corporation duly organized under the
laws of the State of Wiscensin (herein collectively called the “Companies”), and that the Companies do hercby make, constilute and appaint

Barry R. Farr, Susan A, Toomey, Andrew Farr, Gregory P. Griffith, Debra K. Williams, and Stephanie L. Bucholz

of the City of Mesa . State of Atrizona . their true and lawful Attorney(s)-in-Fact,
cach in their separate capacity if more than one is named above, to sign, execule, seal and acknowledge any and all bonds, recognizances. conditional undertakings and
other writings obligatary in the nature thereof on behalf of the Companies in their business of guaranteeing the fidelity of persons, guaranteeing the performance of
contracts and executing or guaranteeing bonds and undertakings required or permitted-in any actions or-procecdings allowed by law.

IN WITNESS ?;‘HEREOF the Comooames have caused this instrument to be signed and the]I corporate seals to be hereto affixed, this Ird
day of eptember '
Farmington Casualty Company 8t. Paul Mercury Insurance Company
Fidelity and Guaranty Insurance Company Travelers Cazualiy and Surety Company
Fidelity and Guaranty Insurance Underwriters, Lnc. Travelers Casualty and Surety Company of America
St. Paul Fire and Marine Insurance Company United States Fidelity and Guaranty Company

St. Paul Guardian Insurance Company

State of Connecticut By:
City of Hartford ss. Rohert L. Raney. g'é’m(:r Vice President

On this the 3rd day of Scptcmber 2014 , hefore me personally appeared Robert L. Raney, who acknowledged himself w

be the Senior Vice President of Farmington Casualty Company, Fidelity and Guaranty Insurance Company. Fidelity and Guaranty Insurance Underwriters, Inc., St. Paul
Fire and Marine Insurance Company, St. Paul Guardian Insurance Company, $t, Paul Mercury Insurance Company, Travelers Casualty and Surety Company, Travelers
Casualty and Surety Company of America, and United States Fidelity and Guaranty Company, and that he, as such, being authorized so to do, executed the foregoing
instrument for the purposes therein contained by signing on behalf of the corporations by himself as a duly authorized officer.

YNasr €. D reoult

~ Marie C. Tetreauit, Notary Public

In Witness Whereof, I hereunto set my hand and official seal.
My Commission expires the 30th day of June, 2016.

B58440-8-12 Printad in U.5.A,

WARNING: THIS POWER OF ATTORNEY 5 INVALID WITHOUT THE AED BORDER




WARNING: THIS POWER OF ATTORNEY IS INVALID WITHCUT THE RED BORDER

DY

This Power of Attorney is granted under and by the anthority of the following resnlutinns adapted by the Boards of Directors of Farmington Caswalty Company, Fidelity
and Guaranty lnsurance Company, Fidelity and Cruaranty Insurance Underwriters, Inc., St. Paul Fire and Marine Insurance Company, St. Paut Guardian Insurance
Company, 5t. Panl Mercury Insurance Company, Travelers Casnalty and Surety Company, Travelers Casualty and Surety Company of America, and United States
Fidelity and Guaranty Company, which resolutions arc now in full force and effect, reading as follaws:

RESOLVED., that the Chairman, the President, any Vice Chairman, any Executive Vice President, any Senior Vice President, any Vice President, any Second Vice
President, the Treasurer, any Assistant Treasurer, the Corporate Secretary or any Assistant Secretary may appoint Artorneys-in-Fact and Agents 1o act for and on behalf
of the Company and may give such appolntee such authority as his or her certificate of authority may prescribe to sign with the Company’s name and sesl with the
Company’s seal bonds, recognizances, contracts of indemnity, and other wrilings obligatory in the nature of a bond, recogaizance, or conditional undertaking, and any
of said officers or the Board of Ditectors at any Lime may remove any such appointee and revoke the power given him or her; and it is

FURTHER RESOT.VED, that the Chairman, the President, any Vice Chairman, any Executive Vice President, any Scaiar Vice President or any Vice President may
delegate all or any part of the foregoing authority (¢ one or more officers or employees of this Company, provided that each such delegation is in writing and a copy
thereof is filed in the office of the Sceretary; and it is

FURTHER RESOLVED, that any hond, recognizance, contract of indenmity, or writing obligatory in the nature of a hond, recognizance, or conditional undertaking
shall be valid and binding wpon the Company when (a) signed by the President, any Vice Chairman, any Executive Vice President, any Senior Vice President or any Vice
President, any Second Vice President, the Treasurer, any Assistant Trcasurer, the Corporate Secretary or any Assistant Secretary and duly attested and sealed with the
Company’s seal by a Seerctary or Assistant Secretary: or (b) duly executed (under seal, if required) by one or more Altorneys-in-Iact and Agents pursuant to the power
prescribed in his or her certificate or their certificates of authority or by one or more Company officers pursuant to a written delegation of authority; and it is

FURTHER RESOLVED., that the signature of each of the following officers: President, any Executive Vice President, any Senior Vice President, any Vice President,
any Assistant Vice President, any Secretary, any Assistant Secretary, and the seal of the Company may be affixed by facsimile 10 any Power of Altomey or to any
certificate relating thereto appointing Resident Vice Presidents, Resident Assistant Secretaries o1 Auorneys-in-Fact [or purposes only of execuling and atlesling bonds
and vndertakings and other writings obligatory in the nawure thereof, and any such Power of Attarney or certificate bearing such facsimile signature or facsimile seal
shall be valid and binding upon the Company and any such power o executed and certified by such facsimile signature and facsimile seal shall be valid and binding on
the Company in the future with respect to any bond or understanding to which it is attached.

T, Kevin E. Hughes, the undersigned, Assistant Secretary, of Farmington Casualty Company, Fidelity and Guaranty Insurance Company, Fidelity and Guaranty Insurance
Underwriters, Inc., St. Paul Fire and Marine Insurance Company, 5t. Paul Guardian Insurance Company. St. Paul Mercury Insurance Cormpany, Travelers Casualty and
Surety Company, Travelers Casuatty and Surety Company of America, and United:States Fidelity and Guaranty Company do hereby certify that the ahove and foregoing
is a true and correct copy of the Power of Attormey executed by said Compalgj_ég.-xi}llich-is in-tull force"'aﬁ'd"ef[ect and has not been revoked.

IN TESTIMONY WHEREQF, I have hereunta set my hand and %ﬁ%éd the-seals of said C-or:np’anies this 28th day of January 2 15

f o & flpp
{ KevinE. Hughes, Assistant Secrttary

Ta verify the authenticity of this Power of Allomey, call 1-800-421-3880 or conlact us at www.travelershond.com. Please refer to the Attorney-In-Fact number, the
above-named individuals and the details of the bond to which the power is attached.

WARNING: THIS POWER OF ATTORNEY IS INVALID WITHOUT THE RED BORDER




Travelers Casualty and Surety Company of America

Notice of Claim Filing Address

Attn: Surety Claims
One Tower Square, S102A
Hartford, CT 06183

Telephone: 800-842-8496
Fax: 860-277-1303



EXHIBIT G

DisPUTE RESOLUTION PROCEDURES

Disputes.

1.1

1.2

1.3

14

1.5

Fach Dispute atising out of or related to this Agreement (including Disputes
regarding any alleged breaches of this Agreement) shall be initiated and decided
under the provisions of this Exhibit.

CMAR and City shali each designate in writing to the other patty, from time 10 time,
a member of senior management who shall be authorized to attempt 1o
expeditiously resolve any Dispute relating to the subject matter of this Agreement in
an equitable manner.

A party shall initiate a Dispute by delivery of written notice to the members of
management desipnated by the respective parties under Section 1.2 of this Exhibit.

The parties must:

{A) Attemprt to resolve all Disputes promptly, equitably and in a good faith
mannet; and

(B) Provide each other with reasonable access during normal business hours to
any and all non-privileged recotds, information and data perraining to any
such Dispute.

With respect to matters concerning modification of the GMP or any schedule,
CMAR must first follow the provisions of any Claim procedure established by the
Design-Build Agreement before seeking reltef under these Procedures.

Emergency Arbitration,

2.1

2.2

If the parties are unable to accomplish resolution of a Dispute, the cxpedited
resolution of which eithet party considers nccessaty to prevent or mitigate 2 marterial
delay to the critical path of the Scrvices (2 "Time Sensitive Dispute”) within two
days after the Time Scnsitive Dispure has been iniriated by a party, either party may
thereafter seck emergency relief before an emergency arbitrator {the "Emergency
Arbitrator”) appointed as follows:

{A)Y The parties will exercise best efforts to pre-select an Umergency Arbitrator
within 20 days after entering into this Agreement,

(B) If the Emergency Atbitrator has not been selected at the time a patty
delivers Notice of 2 Time Sensitive Dispure, the partics will each select a
representalive within one day after the Notice is delivered and the two
representatives will then select the Emergency Arbitrator by the third day
following delivery of the Notice.

{C) The Emergency Atbitrator shall be an attorney with at least ten (10) years’
experience with commercial construction legal matters in Maricopa County,
Arizona, be independent, impartial, and not have engaged in any business
for or adverse to either party for at least ten (10) years.

The Emergency Arbitrator will conduct a hearng and render a written
determination on the [ispute to both parties within five business days of the matter
being referred to him or her, all in accordance with Rules O-1 to O-8 of the




23

2.4

25

2.6

2.7

2.8

American Arbitration Assoctation {"AAA") Commercial Rules-Optonal Rules for
Emergency Protection Commetcial Rules ("AAA Emerpency Rules™.

Although the hearing will be conducted using AAA rules, unless both parties agree
otherwise, this dispute process will not be administered by the AAA but will be
conducted by the parties in accordance with these procedures,

If, however, an Lmergency Arbitrator has not selected within three days after
delivery of the Notice, either party may upon three days additdonal notice, thereafter
seek emergency relief befare the AAA, in accordance with the AAA Emergency
Rules, provided that the Fmergency Arbitrator meets the qualifications set forth
above.

All proceedings to arbitrate Time Sensitive Disputes shall be conducted in Glendale,
Atizona.

Presentation, request for determination (Ze., a party’s prayer), and the Emergency
Arbitrators decision will adhere to the procedures required in Section 3.6 of this
Exhibit.

The finding of the Emergency Arbitrator with respect to any Time Sensitive
Dispurte will be binding upon the parties on an interim basis during progress of the
Services, subject to teview ¢ mote by arbitration after the Project Substantal
Completion Date,

The time and extent of discovery will be as determined by the Emergency
Arbitrator.

(A) Discovery orders of the Emergency Atbitrator will consider (he time
sensitivity of the matter and the pattics desire to resolve the issuc in the
most time and costs efficient manner;

(B) The parties are obligated to cooperate fully and completely in the provision
of documents and other information, induding joint interviews of
individuals with knowledge such thar the matter moves toward resolution in
the most time and costs efficient manner and the Emergency Arbitrator is
empowered to fashion any equitable penalty against a party that fail to meet
this obligation.

3. Non-Emergency Arbitration.

31

3.2

3.3

Except as provided in Section 5 of this Exhibit, any Dispute that is either a non-
emergency Dispute that has not been resolved by negotiation, or a de nove review of
an AAA emergency arbitration will be decided by binding arbitravon by a panel of
three arbitrators in accordance with, but not necessarily administered by, the
Construction Industry Rules of the AAA.

A The parties shall each select an arbirrator within 15 days afrer notice that a
partu or ¥
patty desires to resolve a dispute by arbitration.

{B) The two atbitrators shall then each select a thitd arbitracor. If an atbitrator
ts not sclected within any such 13 day period, then the arbitrator shall be
appointed by the AAA.

The arbitrator(s} shall meet the qualifications of Emergency Arbitrators as provided
in Section 2 of this Exhibit.

The arbitrators do not have the authority to consider or award punitive damages as
part of the arbirrators' award.
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In connection with such atbitration, each party shall be entitled to conduct up to
five depositions, and, no less than 90 days prior to the date of the arbitration
hearing, each party shall deliver (o the other party copies of all documents in the
delivering party's possession that are relevant to the dispute.

The atbitration hearing shall be held within 150 days of the appointment of the
arbitrators.

At the arbitration hearing, each party will argue its position to the arbitrators in
support of one proposed resolution to the dispute (a “Proposed Resolution™).

(A) Each party’s Proposed Resolution must be fully dispositive of the dispute.

(B) The arbitrators must select one Proposed Resolution by majority consent
and are not {ree to fashion any alternative resolutions.

<) The partics must submit their proposed resolution of the matter to the
arbitrators and the other party 15 days prior to the date ser for
commencement of the arbitration proceeding,.

(D) The decision of the arbitrators will be forwarded to the parties within 13
days after the conclusion of the atbitration hearing,

(E) The decision of the arbitradon panel is final and binding on the parties and
may be entered in any court of competent jurisdiction for the purpose of
securing an enforceable judgment.

(F} All costs and expenses associated with the arbitration, including the
reasonable legal fees and costs incurred by the prevaiing party, must be
paid by the party whose position was not selected by the arbitrators.

Continuing Work. Unless otherwise apreed to in writing, CMAR must continue to
petform and maintain progress of the Work during any Dispute Resolution ot atbitration
proceedings, and City will continue to make payment to CMAR in accordance with the
Agreement.

Exceptions,

5.1

5.2

5.3

54

Neither City nor CMAR ate required to atbitrate any third-party claim, cross-clamn,
counter claim, ur othet claim or defenses inh any action that is commenced by a
third-party who is not obligated by contract to arbitrate disputes with City and
CMAR.

City or CMAR may commence and prosecute a civil action to conrest a lien or stop
notice, or enforce any lien or stop notice (but only to the extent the lien or stop
notice the party secks to enforce is enforceable under Arizona law), including,
without limitation, an acton under ARS. § 33-420, without the necessity of
initiating or exhausting the procedures of this Fxhibir.

This Exhibit does not apply to, and may not be construed to require arbitration of,
any claims, actions or other process undertaken, filed, or issued by the City of
Glendale Building Safety Department, Code Complance Departinent, Police
Department, Ilire Department, or any other agency of City actung in its
governmental permitting, for the benefit of public health, safety, and welfare, or
other regulatory capacity.

In connection with any arbitration, the arbitrators do not have the authority to, and
may not enforce, any provision of the Federal or Atizona Rules of Civil Procedure.




E2"Y CERTIFICATE OF LIABILITY INSURANCE rage 1 oc 2 | 0271573015

- THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION ONLY AND CONFERS NO RIGHTS UPON THE CERTIFICATE HOLDER. THIS:
CERTIFICATE DOES NOT AFFIRMATIVELY OR NEGATIVELY AMEND, EXTEND OR ALTER THE COVERAGE AFFORDED BY THE POLICIES..
:BELOW. THIS CERTIFICATE OF INSURANCE DOES NOT CONSTITUTE A CONTRACT BETWEEN THE ISSUING INSURER(S), AUTHORIZED.,
‘REPRESENTATIVE OR PRODUCER, AND THE CERTIFICATE HOLDER. '

IMPORTANT: If the certificate holder is an ADDITIONAL INSURED, the policy(ies)must be endorsed. If SUBROGATION iS WAIVED, subjeét'to
“the terms and conditions of the policy, certain policies may require an endorsement. A statement on this certificate does not confer nghts tothe
: certnflcate hoider in lieu of such endorsement(s).

PRODUCER CONTACT
AME:
Willie of Arizona, Ine. NE FAX
cfo 26 Century Blvd. FNHSNQ Exry. 877-945-7378 jaic ey BBB-467-2378
P. 0. Box 305131 EMAlL o certificates@wiliis.com
Nashville, TN 37230-5131 INSURER(SJAFFORDING COVERAGE NAICH ...
INSURER A. Charter Oak Fire Insurance Co. 25615-001

INSURED INSURERB: Travelers Preoperty Casualty Company of Am 256742001

Achen-Gardner Congtruction, LLC T
550 South 75th &Street INSURER G: Travelers Casualty and Surety Company 19038-601
Chandler, AZ 85226 ' '

INSLRER D:
INSURER E:

| INSURERF: .
COVERAGES CERTIFICATE NUMBER: 22780575 REVISION NUMBER:See Remarks ''*"
. THIS IS TO GERTIEY THAT THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PERIOH:

" INDICATED. NOTWITHSTANDING ANY REQUIREMENT, TERM OR CONDITION QF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH THIS

CERTIFICATE MAY BE ISSUED OR MAY PERTAIN. THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN 1S SUBJECT TO ALL THE TERMS,
EXCLUSIONS AND CONDITIONS OF SUCH POLICIES. LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS.

'.Nf: ‘ TYPE OF INSURANCE ADDLI SUBR ) oy numBER hntvevy, | AT LIMITS
J_A_;"; x COMMERCIAL GENERAL LIABILITY Y Y |DTCO6C321481PHX14 [12/31/2014(12/31 /2015 EACHOCCURRENCE $ 1,000,000
| cLams-mace] x | occur PAMARES Haoiiince) |8 300,000
- MED EXP (Any ane person} $ 5,008
: PERSONAL & ADV {NJURY $ 1,000,000
'L AGGREGATE LIMIT APPLIES PER; GENERAL AGGREGATE $ 2,000,000
PRO-
POLICY | X | JECT LOG PRODUGTS - COMP/OPAGG |$ 2,000,000
OTHER: ¢ e -
OMOBILE LIABILITY Y DTA106C321481C0F14 [12/31/2014(12/31/2015 fRUENERSWGLELMIT 1o 1, 000, 000 -
ANY AUTQ BODILY INJURY(Parparson) | R
R OWNED SCHEDULED BODILY INJURY(Per accident)  [§
- [ PROPERTY DAMAGE
HIRED AUTOS NON-QWNED o oee denl] 5
$
B umBRELLA LIAE | X | DCCUR DTSMCUP6C321481TIL14 [12/31/2014/12/31 /2015 FEACH CCCURRENCE $ 3,000,000
X | excess Lias CLAIMS-MADE AGGREGATE $ 3,000,000
| oen | [rerentions ) 5 L
o .. | WORKERS COMPENSATION o PER CIH-
@:; | WORKERS COMPENSATION N DTAUB6C32148114 12/31/201412/31/2015% | sramyre R
ANY PROPRIETOR/ARTNER/EXECUTIVE (- NIk E.L.EACH ACCIDENT $ 1,400,000
QFFICERMEM ?
[Mandat’:}rym NBI'FR EXCLUBED? EL. DISEASE-EAEMPLOYEE |$ 1,000,000
es, describe under
DESCRIPTION OF OPERATIGNS below EL DISEASE-POLICYLMIT | 1,000,000
B | Builders Riask QT6603235R764TIL14 [12/31/2014/112/31 /2015
£2,5800,000 Limit of Ingurance
5 1,000 Deductible

DESCRIPTION OF OPERATIONS / LOCATIONS / VEHICLES {ACORD 11, Additonal Remarks Schadule, may be attached if more space Is required)
THIS VOIDS AND REPLACES PREVIOUSLY ISSUED CERTIFICATE DATED: 1/30/2015 WITH ID: 22 736374

City of Glendale and ite employees, repregentatives and agenta re included as Additional Insureds
as respects to Beneral Liability and Auto Liability as reguired by contract or agreement.

General Liability poliecy shall be Primary and Hon-contributory with any othar insurance in force
for or which may be purchased by Additional Insureds as required by written contract.

CERTIFICATE HOLDER CANCELLATION

SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE
THE EXPIRATION DATE THEREQOF, NOTICE WILL BE DELIVERED IN
ACCORDANCE WITH THE POLICY PROVISIONS.

AUTHORIZED REPRESENTATIVE
ity of Glendale

5850 West Glendale Avenue
Glendale, AZ 85301-2599 f\"&/_,q ﬂaﬂ__
Coll:4626502 Tpl:1921923 Cert:22780457% ®1988-2014 ACORD CORPORATION. Allrights reserved
ACORD 25 (2014/01) The ACORD name and logo are registered marks of ACORD




AGENCY CUSTOMER ID: 22014207

LOCH#; _

-AC(jRD® L
— ADDITIONAL REMARKS SCHEDULE Page 2 of 2
AGENCY NAMED INSURED o

Achen-Gardner Construction, LLC
Willis of Arizona, Inc. ERD0 South 7%th Streat
POLICY NUMBER Chandler, AZ B5226
See First Page :
CARRIER NAIC CODE :
See Firast Page EFFECTIVEDATE: Zae Firat Page
ADDITIONAL REMARKS
THISADDITIONAL REMARKS FORM IS A SCHEDULE TO ACORD FORM,
‘FORM NUMBER: 25 FORM TITLE: CERTIFICATE OF LIABILITY INSURANCE

Waiver of Subrogation applies in favor of Additional Insureds with respecta to General Llabllltyf-
ag requlred by written contract. .

w7
13

AQCRD 101 (2008/01) Col11:4626502 Tpl:1921923 Cert:22780579% © 2008 ACORD CORPORATION. All rights reserved
AT The ACORD name and logo are registered marks of ACORD
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COMMERCIAL GENERAL LIABIITY

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY

BLANKET ADDITIONAL INSURED .
{CONTRACTORS)

This endorsoment madifies insurgnge provided undaer the fellewing:
COMMERCIAL GENERAL UABILITY COVERAGE PART

1.

CG D246 0805 Y

WHO 15 AN INSURED - (Section 11} is amended
10 indiede any persoo or orgapization that you
agees 0 a3 “willten ConaSt recuiting insuTance”
o include as an aduitional insured on this Covere
a6 Par, but:

a} Oaly with respect Lo lisbilty {or “bodily injury”,
“propedy damage” of ‘parsonal injury”; and

b} [, ared oniy 1o the codent that, the injury o
gamane B caused by acls or DiNesgiBng of
yOu e your subcoatractar in e pedonmance
of "your wock™ 10 wihich fhe “aritien contrao
requining insursnce™ applies. The person or
grpanization dees nol qualify as &0 addilional
jnsured with respect to the independont sois
ar vpmsshons of such parsan or organization.

The @ysurance provided o tha adaitional insurad
vy this erdorsemeant is imited as follows:

a) In the evast that the Limds of insprance of
this Coverage Far shown i Lhe Deckarations
exobad the limits of Gabéity seguired by the
“weitlsn Ccontrac fogquiring insurance”, e .
sgrance provided o the adaitionsl (nswued
shall be limded in the limids of Wabitity ro-
quired by that “weillen Sonfracd requiresg in-
sutance”, This endasement shall nx i
orease e limils of insurance gescribed in
Section Hl = Limits OF lesuranca.

by The snsarance provided 1o the additionad in-
segred does not apply 10 “bodily injiry*. “prop.

arty damage” or “parsoaal injyry® adsing ol

of the rendaring of, or failure o reader, any

profassionst architectdal, enginoaring or suc-

VEFIY Sersces, including:

i. The preparing. approving, of failing to
PEeare Of appeove. mans, ShOD dosse
irgs, piNECNS, reporls, SErveys, feid or-
dess or change orders, or the propering,
Appooving, or 1ading o prepam or ap-
prove, drawings and specifications; ang

it. Supervisory. inspection, architectural of
BIMENBaring aciivities

3

o 2005 The St Paw Travelers Cornpanies, fnc.

¢} The insursnce provided to the adiéonal in-
gured does no apply 1o “bodily terjury® or
“proparly damaege” coused by Cyour work®
and incluged in e “poducts-compisted of-
prations. hazard” uniess fhe "witlen Lontract
TeQUIFING indurance” sprofically reguires you
o provice such coverage for ihat addidnnal
ineured, and en We issusance provided ko
the additions insured appileas only to such
“bodity injury” or “progery damage” thal oc-
cues pefore the end of the period of time for
which the “writlen contract raguiring insur-
ARGE" requiies you 10 provide such oovetage
af the end of tha pobicy pedod, whichewsr s
aariu,
The instrance provided to ihe adgitional insursd
by this endorsarsent is exoess gver any valid and
coectible “other insutance’, whelbat peimiy,
oRoess, GORERgent O On any other NASIS, that &
avaitatde 0 the addilional insared for a 0SS wa
cover gndar this andorgemens. Howswer, § the
“atitten contrach sequinsg insurance” specificaly
requires that this isswacco apply on 3 primary
Basig or 9 pemary and nes-confaibalony besis,
this indurance is primary 10 "other iDsurance’
available e the agditional insured which oovars
thal persont or peganization as B ramed insured
for such 103%, ardd we will not share with Lhat
“viher isurance”. Bul the induraste provided 19
the additional insured by this endorsemes sldl s
excess over any vaid and codgobibde “odher in-
surange”, whelle aimary, excess, sonbnpent of
on any olher basis, that s availstde 1o the addl-
thenal insured when that persoe o omanization i
an pdditional insused wndor sach “other insue-
anee”

As oA comlison of covesnge prowided e ke
additional insured by this endorsempens:

a} The additional nsured emas give ws writlen
nolice as seon a5 practicable of an “noour-
rance” or an offansa which may reswl in a
clan. T the extenl possitile, such nedice
shoekd incutde:

Page 10 2




COMMERCIAL GENERAL LIASRITY

by

)

d)

Page 2 0f 2

i How, when and wheie the "ococunenog”
or aifense tosk place:

i The names and pddresses of any injured
persons and witnesses; and

ihi. The nasire and location of any injuty of
durnage arising vui of Lhe "eccurrence” or
offense.

il & claim iy mmade or "suit” is trvughl against

the mdditional izsured, the adddicoal gangd

must:

i lmmediztcly recom the spectfics of the
caim or "seit” ang e da1s ceceived: and

i Nolily us as seon a% prasticable.

The additiona: insurad must see 12 it that we

rengive wratan ashce of the daim o; "sud” as
SO0N a5 practicable,

The additionsl inaured must mmedintily
send us copias of all leyal papes received in
conectivn wilh the claim or "sud”, cocperate
with us in the investgation or seftiement of
the claim o defense against the *suit”, and
athannise Gomply with all vy conditions.

The additional insured must tonder thae de.
fense and mdamndy of any daim or "suil” to

& 2005 Tne 5t Paud Travelers Comaanias, Ino.

any pravider of “eshar inswranne™ which woukf
cover Iha addiional ingered Yor o loss we
cover under this epdoeesgmant. However, this
condition does nol affed wihether the 0Sus-
ance provided to the additional insuicd by
this endsrsemant 5 prmangy 1 "olhor insue-
ance* avaitabie o the eddiliceal insured
which covars that porson or organizalion a5 &
named insured as descnbed i@ parsgraph 3.
above.

&, The foliowing definition x added 1o SECTION V.
~ DEFNITIONS:

“Aditten contract requiving MSurnICe” Means
hat part of any waitten con’radt ar agreamsant
under which you are required 9 include 3
persun F arganizaiion as an addiienat in-
sured on this Coverage Part, prowidod that
ine “hodity inasy” amd property darnage” so-
£aars fand The “pecsonal frnjury” i caused by dn
tense commilled:

a. Aflec the signing and executios of the
Comracl ar agreement by you,

b. Whilc that part of the contiagl o
agrenment 5 i pffoct; and

€. Before tha end of thir golicy periud.

GG 0246 0305




COMMERCIAL AUTO

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

BUSINESS AUTO EXTENSION ENDORSEMENT -~

This endorsement modifies insurance provided under the ©lltwing.

BUBNESS AUTGC COVERAGE FORM

With tesped 10 covarage prowvided by this engorsement, the provisions of the Coverage Fom apply unfess modl.

fird by the eedersemant.

GENERAL DESCRIPTION OF COVERAGE — This underseenent bxeadens coveiage. Howawvor, uovetage for sny
injury, damage or medical exponses described in any of the provisions of this andoraement may bo oxchudod of
lirmited by anothet endorsemeat to the Coverage Par, and these coversie hroadaning provisions do not apply to
the extant thal coverage is excluded or Hindled Sy such an endessement. The following B=ling is o general cover
age descriotion only. Lintatians and exclusions may aggy fo fase aiverdgos Read all e provisions of this an-
dorsemeni and the rest of your policy Carefully Lo determine nghis, cutiss, and what is and is not covererd.

< A. BROAD FORM NAMED INSURED
/ 8. BLANKET ADDITICNAL INSURED

s €, EMPLOYEE HIRED AUTO
0. EMPLOYEES AS INBURED

. E. SUPPLEMENTARY FAYMENTS - INCREASED
LiMITS

v F. HIRED AUTO - LIMITED WORLDWIDE
COVERAGE — INDEMNITY BASIS

“ G. WAIVER OF DEDUCTIBLE - GLASS

PROVISIONS
A, BROAD FORM NAMED INSURED

Tha tollovang is added Lo Pamgiaph A1, Who is
An Insured, of SECTION i - LIABILITY COV-
ERAQE:

Any organization you newly acauirm of form dur-
ing the policy period owver which you maintain
S or moera ownership inlerest and that s not
separately insured for Business Agly Goverage.
Coverage undar this provision is afforded ondy un-

.~ H.

)

S ode

s R

+ bk

<M.

+ N,

HIRED AUTO PHYSICAL DAMAGE - LOSS
OF USE - INCREASELD LiMIT

PHYSICAL DAMAGE - TRANSPORTATION
EXPENSES - INCREASED LIMIT

PERSONAL EFFECTS
AIRBAGS

NOTICE AND KNOWLEDGE OF ACCIDENT
OR LOSSE

BLANKET WAIVER OF SUBROGATION

UNINTENTIONMAL ERRORS OR OMISSIONS

executod by you before the “pedily snjury” of
"praparty damage® occws and thal is in effact
dirieg the palicy perod, io be nireed as an addi-
tignal insuied 15 an "insured” foe Liabebily Guver-
ago. bui only for damages 16 which this insurancd
applies and oniy to the extent ingt person o ar
panization Guaities a8 an Cingered” uncer the
Who s An Insured provision contained in Sedion
.

1 tha 180h dpy after yau acnuire or form the of- C. EMPLOYEE HIRED AUTO
ganlzption of the end of 1he policy pened, which- 1. The fdllowing is acded to Paragraph A.1.
Qveris carlicr, Who It An Insured, of SECTION I} =~ LI
B. BLANKET ADDITIONAL INSURED ABILITY COVERAGE.
The folicwing Is added Lo Paragezgh ¢, in Ad.. An "empivyee” of yours is an "insurad’ while
Who Is An Insured. of SEGTION i - LIABILITY | operatiag an “auta’ hired or remed unter 4
COVERAGE: contra¢t of agqreemesnt in (hat “employee's
) o ) _ name, with your perrsssion, while peforming
Any porsoa or oanizatiun who is reguired undor dusles related to the tonduct of your busi-
a written santract or agreement betwean you and ness,
thal person or prganization, that is spned ong
¥ CAT3E30110 @ 2210 The Traveles Ingernvity Canpany, Page 1of 4
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COMMERCIAL GENERAL LIABILITY

THIS ENDORSEMENT CHANGES THE POLICY. PILEASE READ |T CAREFULLY.

CONTRACTORS XTEND ENDORSEMENT «

This endorsemean: madikes insurance provided uncer the folinwing:
COMMERCIAL GENERAL LIARILITY COVERAGE RART

GENERAL DESCRIPTION OF COVERAGE - This endarsemant Deoadens coverage Howevor, covorage for Bhy
injury. damage or meelical expenses described in any of the provisiong of this erdorsement may he exchades o
It by amother endorsement 30 this Coverygo Pad, and these covarage Droadeaing previsions do 0l apply Lo
the extert that coverage is excluded or imiled by such an ondorsement, The foliowing liwticy s a generat cover-
age descripiion only. Limitations ard exciusinons may apply t¢ these coversges. Read all 1he provisions of this sn.
dossement and tho res: of your palicy carefully tu determine riges, duties, and whal is and is agl covered.

-

A, Adrerafl Enarersd Witn Pilot <7

8. Damage To Premises Rented To You e

C. increased Supplernenlary Payments

B. Incifaatal Medionl Malpractice

E. Who |5 An Insuied — Newdy Acguired Of Feemed
Organizatgns -

F. 'Who i% An Insured - Bioadened Named Insured
= Litnaaed Subsidiaries

G. Buanket Adddiona! fnsuied — Owrners. Managess
Cr Lossors Of Pramises o«

PROVISIONS

A AIRCHRAFT CHARTERED WiTH PILOT
The toliawing is acdev o Exdusion g., Aircraft,
Autty Or Watercraft, :» Paragraph 2. of BECTION
| ~ COVERAGES - COVERAGE A BODILY IN-
JURY AND FROPERTY DAMAGE LIABILITY:
This exclusion does aol apply to an airoraft that
s
{a) Chartered with a pilo: lo any insured:
(b} Mot owned by ary insured; and
(€} Not bring used la camy any peésson Of prap-

anty for a charge
8, DAMAGE TO PREMISES RENTED TO YOU

coDIIE11 11

1. The tirst paragraph of the exceptions ir £x.
ciusicn j., Damage To Progenty. in Pafa.
graph 2. of SECTION | - COVERAGES -
COVERAGE A BODILY INJURY AND
PROPERTY DAMAGE LIABILITY is deleted.

2. The tollowing replaces the last pamgmeh of
Paragraph 2., Exclusions, nf SECTION | ~
COVERAGES - COVERAGE A BODILY

e

X

H.

2z

Bianket Additionst lnsured — Lessors Cf Leasad o
Eruiprnen

Blanket Adoitional Insured] — Siates Or PORtiCal
Subdivisions — Permits

Knowiedge Ang Notice OF Gecutrence O Offensa o
Usintenlional Cmissinn

Blankel Waiver Of Subwogation -

Ameeded Bodily Inpury Dehnition

Conlractual Liabllity ~ Railroads

INJURY AND PROPERTY DAMAGE Lk
ABILITY:

Sxclusions €. and §. \hrgugh a. do not apdly

W “premises damage”. Sxclusion {1 Ya)

does nol apply 16 “pramises damepe” csusad

by

a. Fims;

b, Expdosion;

¢. Lighring;

d. Smake resukting from such fire, axplosian.
of lightaisg; or

e, Wates

unfess Exclusion L. of Seclion | - Coverage &

— Bodily tnjury And Property Damage Liability

is replaced by another endorsement (o this

Coverage Part tha has Exclusion — Al Poflye

fon Injury Or Camage or Tolal Polkdion Ex-

chysion in lts Uile.

A sepasaty  limd of insteronce  appling 1o

‘premises camage” as descrbed i Pama-

graph 6. of SECTION Il - LJMITS OF IN-

SURANCE.

S ITE The Traveters sncumnty Gornpary. Al cighls reservec. Page 1 0t 6
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by any ofdinanie. 1w of bailding cade to include
% an addfionsl insured on this Sovarage Part s
an Insured, e oanly wiik raspect 10 lability for
“bedily injury”, “propery dRmage”, "perscaal in-
Jury” or “advertising injury” arising out of such op-
erations.

The lesurance provided to such stele of pditicat
subdivision does not appiy to.

a. Any ‘texdify imjucy,” "preperty damapge.” “per
sonat injury” of “advertising ippry” asisirg oul
of aperaions performed for that state of po-
Hhicad supdivision; or

b, Any "bodity injury” & “properly damage’ i
cluded in the “producis-compleled operstions
hazarg”. :

KNOWLEDGE AND NOTICE
RENCE OR OFFENSE

The fllovdag is added to Paragraph 2., Duties in
The Event of Qccurrence, Offense, Claim or
Suit of SECTION IV - COMMERCIAL GEN-
ERAL LIABILITY CONDITIONS:

o. The foliowing provisions apply to Paragraph
a. above, but only tor the purposes of the in-
surance provided under this Coverage Part to
youl or any inswred listed in Parageagdt 1, or 2.
of Bection 0 - \Who 15 An [asuod;

(1) Notice 1o us of such ‘ocoutrence” or of-
fense mus! be given as soon as practica-
ble only after the “oueurence” ar affense
i5 knowm by you (i vou are an individual),
any of wour patners ar mernbers who is
an individual (il you #re a pasnership or
joint verture), any of your managers who
18 an ingividual (if you are a limited liability
campany), any ol your “exgéutive offi.
tons” of direriors (If you are an omaniza-
Len other thae a parinership, joint veslure
ar timded Kability company) or any "er.
pinyee” authonzed by yeu to give notice
o1 an "oonutrence” or offense,

If you are & padsershp, ot venlue of
lirited tabitily company. and none o your
panrers, joml venture menbars e man-
ugers am incividuals, notice 1o us of such
"accufrence” oF offanse must be glven as
£00n 35 pradicablo unly after the “agcur.
rence” o offense 5 know: by:

(a) Anry individuat who is:

{i} A partner or member of any pan-
narship ar jgint voenture;

OF OCCUR-

{2

K.

0 211 The Tearelers indeirarny Company. 811 nghes i,

COMMERCIAL GENERAL LIABILITY

lify A manager of any Hmlled bability
CaEMPAny, ar

{3} An executive officer or ditector of
any ¢iner Grganization;

Higt 15 your poartner, joint venture

mamber & inanager: or

(b} Ay “omployae® auibdrized by such

. padAnership, juint veniure, Hmited li-

ability company or cther ongans?ation

W gve nedice of an ‘ocCununce” or
oftense.

{3} Motice 1o us o such "pecurrence® of of an
pfferse will be decned o Be given as
5¢0n as praclizable o L IS giver in good
lalth as soos as pracicatie 10 your wirke
Bis compensation insungr. This aoplics
only if you subsaquently give nolice to us
of the "occunsnce” o cHense as scon as
practicable aleor any of the persons de-
sorived in Paragraphs e, {1) or {2} ahove
dsaowess that the "eoouroency” or pifarse
may resull k0 Sums 1o which the mserance
peovided uncer this Couvetage Pan may
apply.

Haweovar, if this Coversge Part includes an o
aorsement that providas lieted coverage fo
“hoctdy INjury™ of Tproperty damago” or potiution
costs arising aut of a dischamge, release a0 es-
cape of "polfviants” which contains & reqairement
that {he diseharge, ralease or escape of "solhs-
ands” must be repord 0 us wathin a specific
nunbier af days after ds abuge coemmeancament,
this Paragraph e. does nol affvcl thar require-
mant.

UNINTENTIONAL OMISSION

Tom folbowang s adced to Parsgrapn 8., Repre-
sentations. of SECTION [V - COMMERCIAL
GENERAL LIABILITY CONDITIONS:

The uninteafivnal omission of, o7 wnirtchtional
arto! in, any (Hamaten provaled by you whish
we dulied upnn in issuing 10IS policy will net preju-
e your migits under this insurance. Howeyer.
Ihis orovigior: dous act affect our righl to collect
additional premium or to exeruse our rights of
cancelflalion or nonrgnowa! in accordance with
applicable insuranca |[3ws or segulaians.

BLANKET WAIVER OF SUBROGATION

T tolfowing is added to Paragraph 8., Transfer

Of Rights Of Recovory Against Others To Us,
of SECTION IV - COMMERCIAL GENERAL Li-
ABILITY CONDITIONS:

Page 5 0f 6



COMMERCIAL GENERAL LIABILITY

If ihe irsurec hes agreed 1 a cordract or agroe-
ment te wabve that insured’s right of fenovery
Afainst any DErson of organization, we wWaive aur
right of recovery againsl Sush persun oF aeganiza.
tinn, but oady for paymants we make betiuse of:

A, "Dodity Injury” ar “property damage’ that on-

‘Bodify inury” means bocily injey. mental
anguisk, mantai injusy, shock, faghl disdbiaty,
humilianien, siciness o disease susiainged oy
a persi, including daath resulting from any
of those at any feng.

N. CONTRACTUAL LIABILITY ~ RAILROADS

Curs, 67 1. The fosowang replAces Saagrapa ¢ of the
b. “Personal inpry"  or  CRdvertismg  injary’ deliniion of *insurad sontradt” in tha DEFING-
caused by an ofonse ihat is commited TIONS Section:
subseaquent to the cxoousion of that comsact or e Any easerment or lfoense agresment,
agraeman. 2. Paragragh L3} of the definition of “nswed
. AMENDED BODILY INJURY DEFINITION wantract” in the DEFINITIONS Soclion is de
. ) inlart.
The followirg replaces e definibion of “bodity )
inqury” in the DEFINITIONS Seotion:
FageGol 8 TEOH The Trevsies irdrantty Compary. &l cights reservan CADlie iy 4t



